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BEFORE THE BOARD OF MEDICAL EXAMINERS
OF THE STATE OF NEVADA

L

In the Matter of Charges and Complaint Case No. 25-47823-1

Against: FI LE D

DAVID JAMES SMITH, M.D., JUN 2 4 2025

Respondent. | NEVADA STATE BOARD OF
MEDICACFXAMINERS ,
| By: __=

j
COMPLAINT

The Investigative Committee' (IC) of the Nevada State Board of Medical Examiners (Board),
by and through Donald K. White, Senior Deputy General Counsel and attorney for the IC, having a
reasonable basis to believe that David James Smith, M.D. (Respondent) violated the provisions of
Nevada Revised Statutes (NRS) Chapter 630 and Nevada Administrative Code (NAC) Chapter 630
(collectively, the Medical Practice Act), hereby issues its Complaint, stating the IC’s charges and
allegations as follows:

1. Respondent was at all times relative to this Complaint a medical doctor holding an
active-probation license to practice medicine in the State of Nevada (License No. 17853). Respondent
was originally licensed by the Board on April 16, 2018.

2. Respondent was also licensed by the California Medical Board (California Board)
(Certificate No. F66777). This license was issued on August 21, 1989, and expired
January 31, 2025,

3. Between 2018 and 2022, several legal matters were addressed through the California
Board and the State Courts of California through an appeals process.

4. The California Board sought to revoke Respondent’s probation through a duly noticed

hearing and was submitted for decision on June 14, 2024.

! The Investigative Committee of the Nevada State Board of Medical Examiners, at the time this formal
Complaint was authorized for filing, was composed of Board members Bret W, Frey, M.D,, Carl N, Williams, Jr., M.D.,
and Col. Eric D. Wade (USAF) Ret.
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5. The California Board ultimately determined in its Decision in case no. 800-2021-
081615 that a complete revocation of Respondent’s probation and California physician’s license was
appropriate. See Exhibit 1.

6. Respondent’s license to practice medicine in California was revoked on July 25, 2024.

COUNT 1
NRS 630.301(3) — Disciplinary Action by Another State Medical Board

7. All of the atlegations contained in the above paragraphs are hereby incorporated by
reference as though fully set forth herein.

8. NRS 630.301(3) provides that any disciplinary action, including, without limitation,
the revocation, suspension, modification or limitation of a license to practice any type of medicine,
taken by another state, among other parties, is grounds for initiating disciplinary action against a
licensee.

9. Pursuant to a Decision dated July 25, 2024, in case no. 800-2021-081615, the
California Board found that “the probation granted to respondent David James Smith in Case
No. 800-2018-042234, is revoked. The stay of the disciplinary order is lifted. Respondent’s
Physician’s and Surgeon’s Certificate No. G 66777 is revoked.”

10. By reason of the foregoing, Respondent is subject to discipline by the Board as
provided in NRS 630.352.

WHEREFORE, the Investigative Committee prays:

1. That the Board give Respondent notice of the charges herein against him and give
him notice that he may file an answer to the Complaint herein as set forth in
NRS 630.339(2) within twenty (20) days of service of the Complaint;

2. That the Board set a time and place for a formal hearing after holding an Early Case
Conference pursuant to NRS 630.339(3);

3. That the Board determine what sanctions to impose if it determines there has been a
violation or violations of the Medical Practice Act committed by Respondent;

4. That the Board award fees and costs for the investigation and prosecution of this case

as outlined in NRS 622.400;
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5. That the Board make, issue and serve on Respondent its findings of fact, conclusions
of law and order, in writing, that includes the sanctions imposed; and
6. That the Board take such other and further action as may be just and proper in these

premises.

DATED this 277 /flﬁay of June, 2025.

INVESTIGATIVE COMMITTEE OF THE

Senior Deputy General Counsel
9600 Gateway Drive

Reno, NV 89521

Tel: (775) 688-2559

Email: dwhite@medboard.nv.gov

Attorney for the Investigative Commitice
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Nevada State Board of Medical Examiners
9600 Gateway Drive
Reno, Nevada 89521
(775) GB8-2559

OFFICE OF THE GENERAL COUNSEL

1 VERIFICATION

2 || STATE OF NEVADA )
1SS,
3 || COUNTY OF WASHOE )
4 Bret W. Frey, M.D., having been duly sworn, hereby deposes and states under penalty of

5 || perjury that he is the Chairman of the Investigative Committee of the Nevada State Board of Medical
6 || Examiners that authorized the Complaint against the Respondent herein; that he has read the
7 || foregoing Complaint; and that based upon information discovered in the course of the investigation
8 1| into a complaint against Respondent, he believes that the allegations and charges in the foregoing

9 || Complaint against Respondent are true, accurate and correct.

10 DATED this &Eﬁiﬁy of June, 2025.

1 INVESTIGATIVE COMMITTEE OF THE
. NEVADA STATE BOARD OF MEDICAL EXAMINERS

13 By ﬁ

14 BRET W. EJEY, M.D.
Chairmandf the Investigative Committee
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BEFORE THE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Petition to Revoke
Probation Against:

David James Smith, M.D. Case No. 800-2021-081615

Physician’s & Surgeon’s
Certificate No. G 66777

Respondent.

DECISION

The attached Proposed Decision is hereby adopted as the Decision and
Order of the Medical Board of California, Department of Consumer Affairs, State
of California.

This Decision shall become effective at 5:00 p.m. on August 23, 2024.

IT IS SO ORDERED: July 25, 2024.

MEDICAL BOARD OF CALIFORNIA

Chts Pugus

Richard E. Thorp, M.D., Chair
Panel B

DCUBE {Rav 01-2018)
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BEFORE THE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Petition to Revoke Probation Against:

DAVID JAMES SMITH, M.D., Physician’s and Surgeon'’s
Certificate No. G 66777, Respondent

Agency Case No. 800-2021-081615

OAH No. 2023090106

PROPOSED DECISION

Alan R. Alvord, Administrative Law Judge (ALJ), Office of Administrative
Hearings (OAH), State of California, heard this matter by videoconference on April 24,
2024, and May 23 and 24, 2024.

Joseph F. McKenna Iil, Deputy Attorney General, represented petitioner Reji
Varghese, Executive Director, Medical Board of California (board), Department of

Consumer Affairs.

Matthew D. Rifat, Law Offices of Matthew D. Rifat, APC, represented respondent

. David James Smith, M.D., who was present throughout the hearing.

Oral and documentary evidence was received. The record was held open to

allow the parties to submit written closing arguments. Written closing arguments and
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rebuttals were received. The record was closed, and the matter was submitted for

decision on June 14, 2024.
PROTECTIVE ORDERS SEALING CONFIDENTIAL RECORDS

To protect the privacy of individuals whose personal information is contained in
the documents, and because it is impractical to redact the private information, the
following documents were sealed from public disclosure under Government Code

section 11425.20 and California Code of Regulations, title 1, section 1030:

Exhibits 4, 5, 6, 7,9, 10, 12, 13, 15, and 27, in their entirety.
DECISION SUMMARY

The board sought to revoke respondent’s probation based on alleged violations
of pfobationary terms that demonstrated unprofessional conduct. Respondent’s
probation prohibited him from practice involving intrathecal pumps. Respondent
provided intrathecal pump treatment to three patients at a time when he was
prohibited from doing so. In addition, respondent violated his informed consent duty
to patients by knowingly making faise and misleading disclosures to patients
concerning his disciplinary status. These false statements to patients constituted
unprofeésional conduct, Based on the evidence in this case, the only remedy that
ensures public protection is revocation of respondent’s probation, thereby revoking

his physician’s and surgeon'’s certificate.
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FACTUAL FINDINGS

Jurisdictional Matters

1. The board issued Physician’s and Surgeon’s Certificate No. G 66777 to
respondent on August 21, 1989. The certificate is in full force and effect and expires

January 31, 2025, unless renewed.

2. On July 11, 2023, petitioner issued a Petition to Revoke Probation.

Respondent submitted a timely notice of defense. This hearing followed.

Summary of Allegations and Defenses

3. Petitioner asserted one cause to revoke probation, al.leging respondent
engaged in unprofessional conduct and failed to comply with the terms of his
probation by performing care or treatment with patients involving the use,
managemen't, or surgical procedure related to intrathecal (IT) pumps on at least three
patients (labeled A, B, and C) at a time when he was prohibited from doing so, and by

knowingly making false and misleading written disclosures that misrepresented his

probation status and practice restrictions.

4, Respondent argued that he was not prohibited from performing any IT
pump care with patients A, B, and C, at the time because of a Superior Court judgment
granting a writ of administrative mandate, and a Medical Board letter lifting his IT
pump practice restriction. Respondent also argued that some of the care he rendered
to the patients was not prohibited because it was not IT pump treatment. Respondent
also raised due process issues concerning partially redacted information given in

discovery that he contends denied him a fair hearing.
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Respondent’s Motion to Exclude Exhibit 15 and Gojny Testimony

5. During the first day of hearing, respondent objected to petitioner's
Exhibit 15, the investigation report, and to the testimony of petitioner's investigator,
Lucila Gojny. A briefing schedule was established. On May 9, 2024, respondent filed a
motion to exclude Ms. Gojny's testimony and Exhibit 15. Petitioner filed an opposition
on May 16, 2024, and respondent filed a reply on May 17, 2024. On May 19, 2024,
OAH issued a written tentative ruling denying the motion. The parties were given an
opportunity for oral argument at the hearing on May 23, 2024, and the tentative ruling
was confirmed on the record. Respondent had notice of the redacted material since
August 2023 and did not file a motion to compel. The redacted material properly
protected the identity of an anonymous informant. Petitioner provided a partially
unredacted copy of Exhibit 15, and respondent had an opportunity at hearing to
question Ms. Gojny about the information in the exhibit. Respandent was not denied

due process; his motion was therefore denied.
History of Prior Discipline

6. The chronology of respondent’s prior discipline is important to the
outcome of this case. The prior disciplinary matters and board and court actions are

therefore discussed in chronological order.
THE BOARD'S 2020 DEeCISION PLACING RESPONDENT ON PROBATION

7. The board's Executive Officer issued an accusation against respondent's
license on April 27, 2018 (Case No. 800-2015-012651), alleging violations of the
Medical Practice Act. A first amended accusation added additional alleged violations
regarding respondent’s care and treatment of five patients using IT pumps, labeled

anonymously A through E. Respondent's treatment of these five patients occurred at
4
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various times between 2004 and 2017. The matter (OAH No. 2018080617) proceeded
to hearing in September and October 2019, and January 2020. On August 25, 2020, the
board adopted the administrative law judge's proposed decision, with an effective
date of September 25, 2020 (2020 Board Decision). In this proposed decision, board

disciplinary decisions are identified by the year the decision became effective, not the

date the AU issued the decisions.

8. The 2020 Board Decision found that respondent committed gross
negligence in his care and treatment of Patients A, B, C, and D; repeated negligent acts
in the care and treatment of Patients A, B, C, D, and E; incompetence in his care and
treatment of Patient A; excessively prescribed drugs to Patients A, B, and C, failed to
maintain adequate and accurate records in connection with his care and treatment of
Patients A, B, C, D, and E; and engaged in unprofessional conduct in his care and

treatment of Patients A, B, C, D, and E.

9. The 2020 Board Decision revoked respondent’s certificate, stayed the
revocation, and placed respondent on probation for seven years with certain terms
and conditions. The terms and conditions relevant to the petition include maintaining
a controlled substance prescription log; taking education courses, a prescribing
practices course, a medical record keeping course, and an ethics course; completing a
clinical competence assessment program; having a practice monitor; and disclosing his
discipline to patients. The 2020 Board Decision prohibited respondent from

prescribing certain controlled substances and from:

performing any care or treatment with patients involving
the use, management or any surgical procedures related to

intrathecal pumps until after successful completion of
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Clinical Competence Assessment Program has been

provided to the board.

10.  Respondent filed a writ petition in the Superior Court (Case
No. 20STCP03757) challenging the 2020 Board Decision on November 13, 2020,
(Wfit I). The Superior Court granted the petition in Writ I and overturned the 2020
Board Decision on January 24, 2022. The details of the Superior Court’s ruling on Writ

" and the board's subsequent actions are discussed below.

11.  During the two years that Writ | was pending, there were many other

events that are relevant to this case.
THE EXecUTIVE OFFICER FILES NEW ACCUSATION DECEMBER 22, 2020

12.  Petitioner, as complainant, filed a new accusation {2020 Accusation), Case
No. 800-2018-042234, against respondent on December 22, 2020, three months after
the 2020 Board Decision became effective. The 2020 Accusation concerned
respondent’s IT pump treatment of three additional patients in 2015 through 2018,
and alleged respondent committed gross negligence, repeated negligent acts,
engaged in unprofessional conduct, and failed to maintain adequate and accurate

medical records.

13.  The 2020 Accusation went to hearing in October 2021 and resulted in

additional discipline. The outcome of that case is discussed below.

RESPONDENT COMPLETES CLINICAL COMPETENCE ASSESSMENT AND THE

BOARD LIFTS RESPONDENT’S IT PUMP RESTRICTION ON OCTOBER 19, 2021

14,  The 2020 Board Decision ordered respondent to complete a board-

approved clinical competence assessment and education program before he could
6
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resume prescribing controlled substances and IT pump therapy with patients. In the
fall of 2021, respondent completed a clinical competence assessment program

through Knowledge, Skills, Training, Assessment, and Research (KSTAR), affiliated with
Texas A&M University.

15.  On October 19, 2021, two months before the board adopted the 2022
Board Decision discussed in the next section, the board's probation monitor, Virginia
Addis, issued a letter to respondent stating that respondent’s restrictions against
prescribing controlled substances and performing IT treatment imposed by the 2020
Board Decision were lifted because of his successful completion of the required clinical

competence assessment and education program,

16.  The board’s letter lifting respondent’s IT pump practice restriction was
issued the same month that the hearing on the 2020 Accusation was held, but before
the issues raised in that case were decided. The board correctly lifted respondent’s [T
pump practice restriction in October 2021, since he had complied with the 2020 Board
Decision’s clinical competence assessment requirement, The 2020 Board Decision, at
the time, was the only discipline respondent was under. Although the board had grave
concerns about respondent’s IT pump practice, as expressed in the 2020 Accusation,
that case had not yet been decided. It would have been inappropriate for the board to
withhold the October 2021 letter releasing respondent from the IT pump practice
restriction since the board’s concerns expressed in the 2020 Accusation had not yet

been adjudicated.
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2022 BoARD DECISION ON THE 2020 ACCUSATION

17.  The 2020 Accusation proceeded to hearing on October 4 through 8, and
11, 2021. At that hearing, respondent testified that he had completed the KSTAR

clinical competence course. The Al’s factual finding 235 was:

Respondent stated he has completed the clinical
competence assessment course and can now perform

surgical procedures related to intrathecal pumps.

This ALJ finding shows that, before the board issued the letter to respondent
dated October 19, 2021, which informed him his IT pump restriction was lifted,
respondent asserted in testimony under penalty of perjury that he was already free

from the IT pump probationary restriction.

18.  On December 22, 2021, the board adopted the AU's proposed decision
with an effective date of January 21, 2022 (2022 Board Decision). There was no
indication in the 2022 Board Decision that the AU was aware of the board's
October 19, 2021, letter lifting the IT pump practice restriction. Although respondent
testified in that hearing he completed the KSTAR clinical competence course, it

appears no KSTAR records were offered, or admitted into evidence in that case.

19.  The 2022 Board Decision found that respondent’s misconduct with two
patients was serious and exposed the patients to actual harm. Respondent excessively
administered fentanyl to the patients. He increased their dose of fentanyl, described as
“haphazard,” even when both patients reported their pain levels and functioning
improved. The 2022 Board Decision specifically mentions respondent’s completion of

the clinical competence assessment as a factor in respondent's favor.
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20.

The 2022 Board Decision fashioned a remedy designed to protect the

public but not to punish respondent in consideration of his, at that time, two years of

probation compliance, including his completion of the clinical competence

assessment.

21.

The 2022 Board Decision imposed a new probationary practice restriction

on respondent:

22.

Physician and Surgeon's Certificate No. G 66777 issued to
David James Smith, M.D. is revoked. However, the
revocation is stayed, and respondent is placed on probation
for the duration of his probation in {the 2020 Board

Decision], with the following additional term:

Respondent is prohibited from performing any care or
treatment with patients involving the use, management, or
any surgical procedure related to intrathecal pumps, or
advising any medical provider on the care or treatment of
patients involving the use, management, or any surgical
procedure related to intrathecal pumps, for the duration of

his probation in [the 2020 Decision].

It is this 2022 Board Decision practice restriction that petitioner in the

present case asserts respondent has violated.

23,

The chronology thus far shows that the board’s letter flifting respondent’s

IT pump practice restriction effectively removed the restriction beginning October 19,

2021, the date the letter was issued, until January 21, 2022, when the 2022 Board
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Decision became effective. As of January 21, 2022, respondent was again prohibited

from IT pump practice by the 2022 Board Decision.

24.  On February 17, 2022, respondent filed a writ petition in the éuperior
Court (Case No. 22STCP00574) challenging the 2022 Board Decision (WritIl). The
Superior Court in the Writ II case denied respondent's writ and upheld the 2022 Board
Decision by judgment entered February 5, 2024. Details of the Writ II decision are

discussed in their chronological position below.

FEBRUARY 28, 2022 — WRIT I SUPERIOR COURT OVERTURNS THE 2020

BOARD DECISION

25.  Inthe hearing that led to the 2020 Board Decision, the ALJ excluded
respondent's expert from testifying because respondent had not complied with the
expert witness disclosure requirements of Business and Professions Code section 2334,
Respondent argued in his writ petition challenging the 2020 Board Decision, among
o;cher things, that the AU erred by excluding respondent’s expert witness fram
testifying. On January 24, 2022, the Superior Court issued an order granting
respondent’s petition for writ of administrative mandate. The court agreed with
respondent’s argument that the AU erred in excluding some of respondent’s expert
witness testimony. However, the court found that, as to two of the five patients, the

AL did not commit legal error. The court expressed its reasoning:

While the court agrees [Dr. Smith’'s] expert disclosures
contained significant deficiencies, the expert disclosures did
sufficiently express some opinions for some patients and
identified facts upon which [Dr. Smith's] expert relied for

foundation. Thus, the AL's wholesale preclusion of any and

10
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all testimony from [Dr. Smith’s] expert was error depriving
[Dr. Smith] of the ability to mount a full defense to the
amended accusation. Based on [Dr. Smith’s] expert
disclosures, while exclusion of much of the proffered
expert's testimony was warranted for [Dr. Smith’s] failure to
comply with Section 2334, the AU should have permitted

[Dr. Smith's] expert to testify about several of his opinions.

The court then analyzed respondent’s expert disclosure with regard to each of

the patients (A, B, C, D, and E) in the amended accusation, concluding:

The court finds the ALJ did not commit lega! error when she
excluded [Dr. Smith's expert's] witness testimony
concerning Patients B and E based on [Dr. Smith's] failure to
comply with Section 2334. Thus, [the board’s] claims as to
Patients B and E were (properly) not defended with expert

testimony.
26. In afootnote, the court stated:

[The board's] decision concerning Patients B and E is not
impacted by the court's decision about the AU's wholesale
exclusion of expert witness testimony. [The board's] .
decision as to Patients A, C and D, however, may have been
impacted only to the extent the properly disclosed specific

opinions about these patients were excluded by the AL

27.  On February 28, 2022, the Superior Court entered judgment granting the

. writ. The court set aside the 2020 Board Decision.

11
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28.  Because of this Superior Court judgment, as of February 28, 2022,
respondent was no longer on the probation established in the 2020 Board Decision.
However, respondent was still on probation from the 2022 Board Decision, which had
created a separate probation with a single probationary condition: the prohibition on

IT pump practice.

THE BoARD SETS ASIDE ITs 2020 BOARD DEecisIon, HoLDs ORAL
ARGUMENT, ISSUES A NEW 2022 BOARD REMAND DECISION MODIFYING

RESPONDENT’'S PROBATION

29.  OnlJune 9, 2022, to comply with the Superior Court’s order, the board
issued an order setting aside the 2020 Board Decision. The board noticed oral
arguments to be held on July 22, 2022. An AL presided over the oral arguments with a

board panel. Respondent appeared and was represented by counsel.

30. At the oral argument, the AU sitting with the board panel did not allow
any new evidence. The hearing was treated as a reconsideration of the 2020 Board
Decision and was noticed for the purpose determining the level of discipline as it

relates to Patients B and E in light of the Superior Court's ruling.

31. Respondent testified at that oral argument before the board. On

page 39, line 9, of the transcript, respondent testified:

I do want to make one other correction to Mr. McKenna's
comments, though. My discipline — even though the judge
set aside the order, my probation officer, Virgina Addis, has
made it clear that as far as she’s concerned and the people

in Sacramento are concerned, nothing has changed.

12
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32. ° On August 11, 2022, the board issued its decisicn after remand (2022

Board Remand Decision), effective immediately and retroactive to September 24, 2020.

33. The 2022 Board Remand Decision placed respondent’s physician's
certificate on probation for five years, retroactive to September 24, 2020. It included all
probationary terms of the 2020 Board Decision except the requirement to give patient
disclosures about respondent’s probation status and practice restrictions. Although the
2022 Board Remand Decision retained the probationary term requiring respondent to
complete a clinical competence assessment program, the board’s order stated,
“respondent is to receive full credit for all periods of probation already served and any

term of probation aiready satisfied before the Superior Court remanded this matter

back to the Board.”

34,  Thus, the 2022 Board Remand Decision did not re-establish the
requirement for respondent to complete the clinical competence assessment program.
Respondent was given credit for having already completed the KSTAR program and

the board's October 2021 letter lifting the [T practice restriction.

35.  Respondent filed a writ petition in Superior Court (Case
No. 22STCP03155) challenging the 2022 Board Remand Decision on August 26, 2022,
(Writ III}. The Superior Court denied the writ and upheld the 2022 Board Remand
Decision by judgment entered on January 2, 2024,

RESPONDENT'S ATTORNEY ARGUES THE 2022 BoARD DECISION 1S VOID AS

A MATTER OF LAw; THE BOARD REJECTS THE ARGUMENT

36. In August 2022, after the board issued the 2022 Board Remand Decision,
the board sent respondent a notice about what it would list on the board's public

website concerning respondent’s disciplinary status. The board's disclosure, among
13
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other things, stated that respondent was prohibited from performing IT pump care or
treatment. The notice allowed respondent 10 working days to offer proposed

corrections to the language of the disclosure.

37. On August 23, 2022, respondent’s attorney, Mr. Rifat, sent a letter to the
board arguing that the board's proposed website disclosure was “inaccurate and
incomplete” and “false and misleading.” Mr. Rifat asserted the 2022 Board Decision
was "void as a matter of law.” Mr. Rifat stated, “we expect that will be confirmed
shortly by the Superior Court.” Mr. Rifat proposed a different public disclosure that
removed any mention of IT pump practice restrictions and, with regard to the 2022

Board Decision, stated,

The Medical Board previously additionally imposed
discipline on December 22, 2021. That disciplinary order
relied on the order that was set aside by the Superior Court
and the Medical Board and the licensee are litigating the

validity of that order.

The board rejected Mr. Rifat's suggested changes to the public disclosure. The

board retained the public disclosure language that respondent was:

prohibited from performing any care or treatment with
patients involving the use, management, or any surgical
procedures related to intrathecal pumps, or advising any
medical provider on the care or treatment of patients
involving the use, management, or any surgical procedure
related to intrathecal pumps, for the duration of Dr. Smith'’s

probation.

14
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FEBRUARY 5, 2024, WRIT II SUPERIOR COURT UPHOLDS THE 2022 BOARD
DECISION

38. Inthe Writ Il proceeding, respondent argued, among other things, that
the 2022 Board Decision was "void” because it tied itself to the 2020 Board Decision
that had been overturned in the Writ I proceeding. The Writ II Superior Court rejected
that argument, describing it as “defective.” The Superior Court found that the 2022
Board Decision was a “stand-alone” decision placing respondent on probation with an

IT pump practice restriction despite the Writ I court having overturned the 2020 Board

Decision.

39,  During the one and one-half years the Writ Il proceeding was pending,

respondent started treating IT pump patients again. That treatment is discussed in the

next section.

Respondent Treats Patients A, B, and C, Giving Rise to This Petition to

Revoke Probation

40. Respondent's treatment of the three patients at issue in this case

occurred between August 25, 2022, and November 22, 2022.

41, The first alleged violation of the IT pump restriction occurred when
respondent treated Patient B on August 25, 2022, two weeks after the board issued the
2022 Board Remand Decision, and one day before respondent filed his Writ IIl petition
challenging the 2022 Board Remand Decision.

15
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IT Pump TREATMENT

42.  AnlIT pump is a medical device that delivers drugs directly into the fluid-
filled (intrathecal) space between the spinal cord and the protective sheath around it.
When implanting an IT pump, the patient is placed under general anesthesia. A C-arm
fluoroscope is placed around the patient to provide x-ray ifnages to assist the surgeon
in locating and placing the devices. The surgeon makes two incisions: one in the
abdomen and one near the spine. The IT pump is placed in a pocket under the skin in
the abdomen. A catheter is tunneled under the skin between the pump and the spine.
One end of the catheter is connected to the pump. The other end of the catheter is
inserted into the intrathecal space and anchored. The pump’s reservoir contains the
medication and is programmed to deliver the correct dosage and timing of medication

to the intrathecal space, delivering pain relief.

43, A physician uses a telemetry device to remotely access the pump and can

read information about the pump’s function and adjust the pump's operation.

44,  IT pump therapy is an intensive pain management modality. It requires a
long-term, trusting relationship between patient and physician. Patients must be
carefully selected. Psychological testing of the patient is recommended. Before
choosing IT pump treatment, a test is performed using either an external catheter or a
syringe to inject pain medication into the intrathecal space to determine if the patient
experiences pain relief. Respondent and petitioner’s expert both testified that an IT

pump physician must be prepared to “marry the patient.”
PATIENT A: IT Pump EXPLANT AND FoLLOW UP CARE

45.  On September 1, 2022, respondent performed an explant of Patient A's

existing IT pump. The explant procedure, also done under general anesthesia, involves
16
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incisions at the abdomen and spine, removing the pump, removing the intrathecal
catheter and anchor, and closing the incision sites. Respondent saw Patient A for

follow up care on September 6 and 8, 2022, for wound checks and staple removal.

46.  Patient A testified at this hearing. Respondent was Patient A's pain
management doctor from 2018 until September 2022. He wanted the pain pump
removed for several reasons, including that respondent was “charging a lot for refills,”
and he was getting tired of all the medical trips. He had been using a pain pump for
years and was hoping to get away from the situation. Patient A also testified he is a

frequent user of methamphetamine, which he believes helps with his chronic pain.

47.  Patient A testified that on the way home from respondent'’s office after
the September 8, 2022, office visit, he began to leak cerebral spial fluid. His shirt and
pants were wet when he got home. He went to the emergency room the next day,
September 9, but they were unable to help him. He left on his own that day and went
back to the emergency room several times between September 9 and 17, He testified

he had a tear to the protective layer of tissue that covers the spinal cord (dura) that

had to be repaired.

48.  Respondent's office records show that, on September 13, 2022, Patient A
called respondent’s clinic complaining that cerebrospinal fluid was leaking from the

spinal incision site. Respondent's office told Patient A to go to the emergency room.

49.  Patient A testified he has filed a civil lawsuit against respondent.
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PATIENT B: SURGICAL PuMP REPLACEMENT; REPROGRAM OF IT PUMP AND

MEDICATION REFILL

50. Patient B testified at this hearing that she has been a patient of
respondent for over 17 years. On August 25, 2022, respondent reprogrammed Patient
B's IT pump using telemetry, and performed a medication refill. Respondent met with
Patient B on September 23, 2022, for a pre-operative consult. On September 29, 2022,
respondent performed an IT pump replacement procedure that involved general

anesthesia, explanting the patient’s IT pump, and implanting a new IT pump device,

51.  On October 5, 2022, respondent performed telemetry and analysis of

Patient B's IT pump and programmed a medication rate increase.

52.  Respondent performed telemetry and analysis of Patient B's IT pump and

refilled the pump’s medication reservoir on October 7 and 14, and November 22, 2022.

53.  Patient B testified very emotionally that it was difficult for her to see
respondent at the hearing. She testified it breaks her heart that she trusted him with
her life. In November 2022 she went through drug withdrawals because respondent’s
office had supply problems. She testified she “felt like a heroin addict.” She felt
respondent had lied to her about getting her medication refilled. She testified her

pump is "off now" because she does not trust any doctor to fill it.

PATIENT C: PUMP SURGICAL PUMP ACCESS, ASPIRATION, TELEMETRY AND

ANALYSIS

54.  On October 7, 2022, respondent performed a surgical procedure on
Patient C, in which he accessed the patient's IT pump side port and aspirated fluid

from the pump and catheter and performed telemetry and analysis of the pump.
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Respondent Refuses to Answer Probation Monitor’s Question About

Compliance with the IT Pump Practice Restriction in September 2022

55. On September 9, 2022, respondent met with his probation monitor, Ms.
Addis, at respondent’s offices, for the fourth quarterly probation meeting. Respondent
called Ms, Addis as a witness. Ms. Addis retired from state service in May 2024 as an
Inspector II. She testified that respondent was cooperative, transparent, and she
believed he was honest with her. Respondent submitted his required probation reports
timely and completed education requirements. He submitted his required controlled

substance logs each quarter. She also received his practice monitor reports,

56. At the September 9, 2022, probation meeting, respondent signed a
document acknowledging that he received a copy of the 2022 Board Remand Decision.
Respondent’s attorney, Mr. Rifat, attended the meeting with him. Respondent “took
the Fifth” and refused to answer Ms. Addis’s question when she asked him the last
time he did any treatment with IT pumps. Ms. Addis testified this was the only time she

recalled respondent refusing to give her information she requested.

57.  Respondent testified in this case that he exercised his Fifth Amendment
privilege at that meeting on the advice of his attorney because at the time he was
under a federal indictment. He testified on direct examination the federal charges
against him were later dismissed. On cross examination, respondent admitted the
charges were not dismissed; he pled guilty to one misdemeanor federal charge of
adulteration of controlled substances in December 2023. The federal grand jury
indictment dated December 13, 2022, alleged conspiracy to manufacture and
distribute controlled substances, healthcare fraud, false Medicare claims, unlawful
manufacture of controlled substances, and causing the adulteration of a drug, against

respondent and one of his employees. The information about respondent’s indictment
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and guilty plea is discussed here to provide context for respondent’s testimony at the
hearing that he exercised his Fifth Amendment right in his meeting with Ms. Addis. The
federal criminal conviction is not charged as a basis for discipline and is not

considered in this case for that purpose.

Finding: Respondent was Prohibited from IT Pump Treatment When
He Treated Patients A, B, and C.

58.  Respondent treated Patients A, B, and C, from August 2022, through the
end of November 2022. During that time, respondent was under two disciplinary
orders from the board: the 2022 Board Decision which was effective on January 21,
2022, and the 2022 Remand Decision, which became effective immediately when it was

issued on August 11, 2022.

59.  Respondent, and his attorney, took the legal position in this case that the
2022 Board Decision and its IT pump practice prohibition were void as a matter of law
because the 2022 Board Decision referred to the timeframe of the 2020 Board

Decision that had been set aside by the Writ I Superior Court.

60.  Respondent made various legal arguments in the Writ Il case chalienging
the 2022 Board Decision. The Writ I Superior Court did not accept these arguments
and they are not accepted in this case. The Superior Court clearly held that the 2022
Board Decision was a “stand-alone” decision and that respondent’s arguments to the

contrary were "defective.” That is the correct decision based on the record in this case.

61.  Respondent’s IT therapy practice restriction was briefly lifted effective
October 19, 2021, when the board acknowledged that he had satisfied the clinical
competency assessment requirement in the 2020 Board Decision. There was a pending

2020 Accusation against respondent at that time raising serious concerns about
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respondent’s IT treatment. Three months later, on January 21, 2022, the 2022 Board
Decision became effective, and he was again prohibited from practicing IT pump
therapy. The 2022 Board Decision’s stand-alone IT pump practice prohibition was in
effect on August 25, 2022, when respondent began treating Patients A, B, and C; the IT
pump prohibition remained effective throughout his treatment of the three patients in

this case.

Did Respondent’s Treatment of Patients A, B, and C Violate the IT
Therapy Practice Prohibition?

PETITIONER'S EXPERT WITNESS MARK STEVEN WALLACE, M.D. TESTIMONY

62.  Petitioner called Mark Steven Wallace, M.D., as an expert witness. Dr.
Wallace is a Professor of Anesthesiology and Chief of the Division of Pain Medicine in
the Department of Anesthesiology at the University of California, San Diego. He has
extensive clinical and research experience in pain management and treatment of
patients with IT pumps and has been widely published on many subjects involving

pain management treatment modalities, including the use of IT pumps.

63.  Petitioner asked Dr. Wallace to review the medical records and provide
his opinion whether the treatment of any patients was care or treatment involving the
use, management, or any surgical procedures related to IT pumps. Dr. Wallace
reviewed the medical records for Patients A, B, and C. He testified that respondent's
treatment of Patients A, B, and C constituted care or treatment with patients involving

the use, management, or surgical procedure related to IT pumps.

64.  Performing an IT pump refill involves using a fluoroscope to locate the
reservoir access point on the pump, inserting a needle and using a syringe to fill the

medication into the pump reservoir. This is the use or management of IT pumps.
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Performing a telemetry analysis of the pump likewise is a procedure involving the use
or management of an IT pump. The physician must access the pump data with a
telemetry unit, make clinical judgments about whether the pump'’s settings need to be

changed, then make any necessary changes.

65.  Performing an aspiration of the pump and catheter requires locating a
side port on the pump using a fluoroscope, and then inserting a syringe needie into
the side port and drawing fluid from the pump and catheter to see if cerebrospinal
fluid can be drawn and sometimes using contrasting dye. This is a procedure involving

the use, management, or a surgica! procedure related to IT pumps.

66.  Dr. Wallace also testified that explanting an IT pump is a surgical
procedure related to IT pumps. The procedure involves general anesthesia, using a
fluoroscope to locate the pump and catheter, making incisions in two places to access
the pump and the catheter connection at the spinal cord, surgically removing the

pump, removing the catheter, and closing the incision sites.
RESPONDENT'S TESTIMONY

67.  Respondent did not call an expert to give opinion testimony about
whether respondent’s patient treatment constituted IT use, management, or surgical

procedures. He gave his own percipient testimony as a physician.

68.  Respondent testified that he treated Patient A on September 1, 2022,
because the 2020 Board Decision had been set aside and he believed the 2022 Board
Decision was void as a matter of law. He also testified that removing an IT pump is
"not really pump treatment" because he was not dealing with any medication dosage °

or rates or any decisions about the medications. He was “only removing a piece of
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durable medical equipment.” Any qualified surgecn could remove the pump from a

patient; they-do not have to be trained in IT pump management,

69.  Respondent testified that refilling an IT pump is not IT pump treatment

because a nurse practitioner could perform the procedure.

70.  Respondent also testified that aspirating Patient C's catheter on October
71,2022, was not pump management because all he did was use a 25-gauge needle to
access the side port on the pump and attempt to draw back fluid from the catheter.
The purpose was to diagnose if the catheter was kinked or occluded. No return of
cerebrospinal fluid means the catheter has a blockage. He testified this is not pump

management, it is a simple diagnostic test.

FINDING: RESPONDENT'S TREATMENT OF.PATIENTS A, B, AND C VIOLATED

THE IT PUMP PRACTICE RESTRICTION

71.  Dr. Wallace's expert testimony was persuasive that IT pump explant
surgery, IT pump telemetry and analysis, IT pump refills, and IT pump catheter
aspiration are all care or treatment involving the use, management, or surgical
procedures related to IT pumps. Dr. Wallace explained the procedures and detailed

how they are related to IT pump care or treatment.

72.  Respondent's testimony that these procedures were not IT pump
treatment was not persuasive. Respondent’s testimony minimized and oversimplified
the procedures and their important relationship to IT pump care or treatment. When
removing an IT pump, respondent was doing more than just removing a piece of
durable medical equipment. Aithrough any surgeon could legally explant an IT pump,
when respondent performs the procedure on a patient with whom he has an existing

pain management relationship that included IT pump treatment, the explant is part of
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that treatment. Similarly, the other procedures, refills, telemetry and analysis, catheter
aspiration, that respondent performed with Patients A, B, and C, were part of his IT

pump care and treatment as their pain management provider.
Respondent’s Disclosures to Patients were False and Misleading

73.  On February 25, 2022, Patient A signed a "SB 1448 Disclosure to

Patients,” which stated:
February 10, 2022

Dear Patient

I, David J. Smith, M.D., was disciplined by the California
Medical Board on August 25, 2020, and additionally on
December 22, 2021, the Medical Board issued another

disciplinary decision.

On January 24, 2022, the Superior Court of California in and
for the County of Los Angeles, set aside the Medical Board's
disciplinary order of August 25, 2020, concluding that the
Medical Board had violated my due process rights. Attached
is a copy of the Court's Order. I am advised by counsel that,
as a matter of law, this also sets aside the December 22,

2021 decision.

I am awaiting entry of judgment in my favor in Superior

Court and further legal proceedings may be necessary. 1 am

advised that as a result of these legal proceedings, [ am not

pre’sently under discipline by the Medical Board and that
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there are no practice restrictions on my license as a matter
of law. I nevertheless continue to work cooperatively with

the Board and its monitor.

For more information regarding the orders, including a
copy of the Medical Board's decisions and/or Accusations,

please contact the Medical Board of California.

74.  Patient B signed the same disclosure on September 29, 2022, Patient C

signed the same disclosure on October 7, 2022.

75. At the time the patients signed the disclosure, respondent was subject to

the 2022 Board Decision’s practice restriction prohibiting him from IT pump treatment.

76.  The disclosure contained misleading information. The statement that the
Superior Court (Writ I) “set aside the Medical Board's disciplinary order of August 25,
2020, concluding that the Medical Board had violated my due process rights,” was
inaccurate. The Writ I Superior Court found that the AU erred in excluding
respondent’s expert testimony, but that error only affected the discipline based on
respondent’s treatment of three of the five patients in that case. The Writ I Superior
Court made it clear that its decision did not affect the discipline concerning the other
two patients. Respondent’s disclosure inaccurately overstated the Superior Court's Writ

Iruling, giving patients the false impression respondent was completely exonerated in

the Writ 1 decision when he was not.

77.  The disclosure also misled patients into believing that respondent’s IT
treatment practice restriction had been lifted. The language "T am advised by counsel
that, as a matter of law, this also sets aside the December 22, 2021," {2022 Board

Decision) had the effect of confusing respondent’s disciplinary status. Patient A
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testified that he would not have gone forward with his procedure with respondent on
September 1, 2022, if he had known respandent was still on probation. Patient B
testified that she believed respondent’s probation was cleared and she was able to
start seeing him again for pump treatment, a false impression of respondent’s status.

Respondent’s cross examination of these patients did not undermine their credibility

on this issue.

78.  OnlJanuary 24, 2022, the day the Writ 1 Superior Court's order granting
respondent’s writ was entered, respondent's attorney, Mr. Rifat, wrote an email to

petitioner’s attorney, Mr. McKenna. The email stated,

With respect to the second disciplinary matter whose
decision became effective on Friday [the 2022 Board
Decision], we will need to discuss the impact of the Superior
Court’s decision. In my view and despite my warning to the
judgé, because he made his decision dependent upon the
original discipline [the 2020 Board Decision), the Iétest MBC
order of discipline is de jure void. I'd prefer to conserve
resources and not take that up on writ as well. Let me know

if we can reach some sort of stipulation or alternative

resolution.

79.  The attorneys did not reach an alternative resolution or stipulation about
the 2022 Board Decision being " de jure void.” Respondent filed Writ 11, the parties
litigated for 18 months, and the Writ Il Superior Court rejected as "defective”

respondent’s argument in its February 5, 2024, order denying respondent’s writ.
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80.  In addition to being false and misleading as of February 10, 2022, the
date listed on the patient disclosure, the disclosure became more false and misleading
over time because it was not updated with current information about respondent's
disciplinary status. The disciosure did not mention that the board reinstated
respondent’s probation after remand on August 11, 2022, in the 2022 Board Remand
Decision. Patient A signed the disclosure on February 25, 2022, apd was not presented
with an updated disclosure at the time of his surgical procedure on September 1, 2022.
Patients B and C signed the disclosures in September and October 2022, when the

disclosures failed to mention respondent’s probation from the 2022 Board Remand

Decision,

81.  Although neither the 2022 Board Decision nor the 2022 Board Remand
Decision specifically required respondent to make any disclosure about his
probationary status, since that term was removed from the probation conditions in the
2022 Board Remand Decision, if respondent elected to give a disclosure about his

probation status, it was his duty as a physician to ensure the disclosure was not false

and misleading.

82.  Respondent's inaccurate, false, and misleading statements to patients
constituted unprofessional conduct that was substantially related to the qualifications,

functions, or duties of a physician.

Respondent’s Additional Testimony and Compliance with Probation

Terms

83.  According to probation monitor Ms. Addis, respondent was compliant
and cooperative with the board’s probation monitor. He submitted his required

reports and controlled substance logs, retained a practice monitor who also submitted
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required reports, completed and passed the required training and education, including
the clinical competence evaluation. Respondent testified that he wanted to show the
board his good faith and willingness to cooperate and comply by keeping the practice
monitor and following other probation terms even after the Superior Court set aside
the 2020 Board Decision.

84. Respondent testified he made changes to his practice after the 2020
Board Decision based on his understanding of the criticisms in that case. He decreased
the opiate oral dosing of IT pump patients, changed the pump medications he used,

stopped using an Excel “flow sheet” for dosing records and used the telemetry system

directly to record dosing changes.

85, Respondent testified he sold his practice to another physician, Or,
Thompson, in December 2021 to ensure continuity of care to the patients after the
probationary orders. Dr. Thompson was requifed to assume all practice employees, get
her own billing numbers, and her own electronic medical record system with her as the
attending physician. Respondent also testified that Dr. Thompson was unable to
continue under the obligations of their agreement. She left the practice and

respondent has “taken back” the practice.

86.  Respondent testified the transition to other practitioners for IT pump
care was difficult for some patients because he had long standing relationships with
them. He continued to provide non-pump related care for patients in order to keep
some continuity. The préctice used nurse practitioners and other physicians to perform
IT pump treatments with his pump patients. He transferred all of his pump patients to
the other physicians. Each patient had a care plan in place, but respondent did not

direct their care. He expected that the physicians would use their own clinical
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judgment about treating the patients, Respondent did not "touch” controlled

substances or IT pump treatment until his right to do so was restored.

Respondent’s Credibility

87. Respondent's testimony that he was confused by the complex procedural
history of his disciplinary cases and was misled by the board was not credible, His
answers to questions were evasive and self-serving. He misrepresented the statlus of
his federal criminal conviction. On one hand, he testified that he was trying to comply
with his probation. On the other hand, he chose to treat the 2022 Board Decision’s IT

pump practice prohibition as if it was void while he knew the board did not agree with

that position.
Evaluation of Disciplinary Remedy

88. The evidence showed that respondent acted on the legal position that
the 2022 Board Decision was "void as a matter of faw" without justification. He refused
to answer the question about IT pump practice in the meeting with Ms. Addis on
September 9, 2022, adopting the legal position that had not yet been resolved and
that the board opposed. Respondent violated the IT therapy practice restriction with
three patients on multiple occasions in September, October, and November 2022 in
direct violation of the 2022 Board Decision. He drafted and maintained a falsely
misleading patient disclosure document that induced patients to believe that he was
not under any disciplinary order when, in fact, he was under two different stand-alone
disciplinary probations, the 2022 Board Decision and the 2022 Board Remand

Decision.

89. In this hearing, respondent took two inconsistent but equally untenable

positions. On one hand, he maintained that the 2022 Board Decision and its IT pump
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practice restriction was clearly void as a matter of law. On the other hand, he claimed
that it was confusing and unclear, and he should not have his probation revoked for

being confused and not understanding the impact of the complex procedural history.

90. At no time did the board mistead respon-dent about the effect of the
2022 Board Decision. Respondent testified that Ms. Addis told him his IT practice
restriction was a "gray area.” Ms. Addis, called by respondent as a witnes;s, did not
corroborate that testimony; she did not recall saying those words to respondent. At
the oral argument before the board on July 22, 2022, respondent testified to the board
that Ms. Addis made it clear that despite the Superior Court Writ 1 order, nothing

about his probation has changed.

91.  Even if Ms. Addis had told respondent at one time that his IT pump
practice restriction was a "gray area,” respondent was not justified in relying on that
purported statefnent in light of other facts: Mr. Rifat had proposed alternative
language for the board's public website disclosure which the board rejected; the board
retained the public website disclosure language that respondent was prohibited from
IT pump practice; Mr. Rifat proposed a stipulation to Mr. McKenna to avoid having to
Iitigate'the issue of the “void” restriction in a writ proceeding, but Mr. McKenna
refused. The parties did litigate the “void” issue in the Writ Il proceeding. The Writ II
Superior Court ultimately characterized respondent’s “void as a matter of law" position
as defective and confirmed the 2022 Board Decision was a “stand-alone” disciplinary

order that was still in effect.

92.  Respondent has not, at any time in this case, acknowledged his mistake
in treating patients based on the incorrect “void as a matter of law" position or in
giving a misleading disclosure to his patients. Respondent showed no remorse for his
conduct. There was no evidence of respondent’s rehabilitation despite being on
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probation since 2020. In his testimony, respondent showed no empathy for Patient A,
who suffered a cerebrospinal fluid leak and multiple emergency room visits, or Patient

B, who testified about her difficulty getting medication refills and her withdrawal

symptoms.

93. Respondent did not make an innocent mistake by misunderstanding the
complex procedural history of several different disciplinary cases and terms of his
probation. He did not reasonably rely on the advice of his attorney. He is a highly
educated professional who made his own decisions with full knowledge of the
potential consequences to his license. He made a conscious, bad faith choice to ignore
a legitimate order from the board and treat patients in viclation of the board’s
discipline. Despite having complied with other probation terms in many ways,
respondent has been cavalier and recalcitrant in complying with the one probation
condition that is most important to public protection — the restriction on his ability to

perform IT pump treatment.
Costs of Investigation and Enforcement

94,  Petitioner submitted a declaration of Charles Shartle, associate
governmental program analyst, showing that the board incurred expert reviewer costs

for Dr. Wallace's evaluation and report totaling $787.50.

95.  Petitioner submitted a declaration of Joseph A. McKenna IIl supporting
the Department of Justice’s costs of enforcement. Attached to the declaration was a
detailed statement with description of the tasks undertaken, the amount of time biiled
for the activity, and the billing rate for each professional through April 23, 2024. The
cost amount reflected in the detailed statement through April 23, 2024, was
$64,897.50.
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96. Mr. McKenna's declaration also included cost billing information updated
to include an estimate of additional time from April 23, 2024, up to the first day of
hearing. The estimate of 8 hours for Mr. McKenna and one hour for a Senior Legal
Analyst (costs of $1,965) did not provide detail about what the additional work would
entail. Mr. McKenna’s declaration was dated April 23, 2024. Although the hearing
extended beyond the April hearing dates originally scheduled, Mr. McKenna did not
update his pre-hearing estimate with information about the actual time spent or the
tasks performed. As such, petitioner's claim of $1,965 was speculative and

unsupported by sufficient detail and is not approved.

97.  Respondent did not present any evidence suggesting that the claimed
costs were not reasonable. Respondent did not present any evidence concerning his

ability or inability to pay the claimed costs.

98.  Based on the evidence in this case, and the complexity of the issues and
defenses raised, investigation costs of $787.50, and enforcement costs of $64,897.50,

are reasonable. Total costs of $65,685 are reaspnable and are awarded.
LEGAL CONCLUSIONS

Legal Authority

1. A licensee whose matter has been heard by an administrative law judge
may have his or her license revoked, suspended, placed on probation, or may have
other action taken in relation to discipline as part of an order of probation, as the

administrative law judge or board may deem proper. (Bus. & Prof. Code § 2227.)
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2. Petitioner bears the burden of proof. The standard of proof in a petition
to revoke probation is a preponderance of the evidence, even though clear and
convincing evidence is the standard to revoke a license. (Sandarg v. Dental Bd, of

California (2010) 184 Cal.App.4th 1434, 1441)

3. Respondent contended that revoking his probation based on
unprofessional conduct is akin fo an accusation to discipline the license and ;chat,
therefore, the correct standard of proof to apply is clear and convincing evidence, as
would be required in an accusation. Petitioner argued it is sufficient in this matter to
prove respondent'’s unprofessional conduct by a preponderance of thé evidence
because that is the standard for a petition to revoke probation and because his
original probation in the 2022 Board Decision was based, in part, on respondent’s
unprofessional conduct. Respondent’s argument is rejected. Preponderance of the
evidence is the correct standard of proof for this case, including for deciding the issue

of respondent’s unprofessional conduct.

4 Even if the required standard of proof were clear and convincing
evidence, which it is not, the evidence in this case meets that higher standard. There is
no dispute that respondent gave the written disclosure to his patients; the evidence
was clear Qnd convincing that respondent was on probation when he made the
disclosure. Respondent knowingly made the misleading disclosures to his patients ~ he
made a voluntary choice to accept the legal argument that the 2022 Board Decision
was "void as a matter of law” fully understanding that the legal issue was pending in
the Writ Il case and taking that position would mislead patients about his probation
status. He had a duty as a physician to give patients all information relevant to their
treatment decision. He violated that duty. His reliance on the advice of his attorney

does not insulate him. Although only a preponderance of evidence is required, the
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finding that respondent committed unprofessional conduct is supported by clear and

convincing evidence.

5. The board shall take action against a licensee who is charged with
unprofessional conduct, which is defined to include violating, directly or indirectly, any
provision of the Medical Practices Act, and the commission of any act involving
dishonesty or corruption that is substantially related to the qualifications, functions, or
duties of a physician. (Bus. & Prof. Code § 2234, subds. (a) and (e)). Knowingly making
or signing any certificate or other document directly or indirectly related to the
practice of medicine which falsely represents the existence or nonexistence of a state
of facts constitutes unprofessional conduct. (Bus. & Prof. Code § 2261.) Unprofessional
conduct is conduct that breaches the rules or ethical code of the medical profession or
conduct that is unbecoming to a member in good standing of the medical profession
and which demonstrates an unfitness to practice medicine. {Shea v. Board of Medical

Examiners (1978) 81 Cal.App.3d 564, 575.)

6. A professional is not immune from license discipline simply because he
or she consulted an attorney, received, and relied on legal advice. (Davis v. Physician
Assistant Board (2021) 66 Cal.App.5th 227, 237; Norman v. Department of Real Estate
(1993) Cal.App.3d 768, 778.)

7.. A physician's duty is to disclose to the patient all material information to
enable the patient to make an informed decision regarding the proposed treatment.
Material information is information that the physician knows or should know would be
regarded as significant by a reasonable person in the patient’s position when deciding
to accept or reject a recommended procedure. (Quintanilla v. Dunkelman (2005) 133
Cal.App.4th 95, 115; Davis, supra, 66 Cai.App.'Sth at 246.) The physician’s failure to
disclose may properly be characterized as a breach of fiduciary duty or a lack of
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informed consent. (Moore v. Regents of the University of California (1990) 51 Cal.3d
120, 129.)

8. The purpose of license discipline is Aot to punish, but to protect the
public by eliminating practitioners who are dishonest, immoral, disreputable, or

incompetent. (Fahmy v. Medlical Board of California (1995) 38 Cal.App.4th 810, 817.)

9. Rehabilitation is a “state of mind,” and the law looks with favor upon
rewarding with the opportunity to serve, one who has achieved “reformation and
regeneration.” (Pacheco v. State Bar{1987) 43 Cal.3d 1041, 1058.) Fully acknowledging
the wrongfulness of past actions is an essential step towards rehabilitation. (Seide v.

Committee of Bar Examiners (1989) 49 Cal.3d 933, 940.)

Costs of Investigation and Enforcement

10.  Inany order issued in resolution of a disciplinary proceeding before any
board, upon the request of the entity bringing the proceeding, the administrative law
judge may direct a licensee found to have committed violations of the licensing act to
pay a sum not to exceed the reasonable cost of the investigation and enforcement of
the case. A certified copy of the actual costs, or a good faith estimate, signed by the
entity bringing the proceeding or its representative is prima facie evidence of
reasonable costs of investigation and prosecution of the case. (Bus. & Prof.

Code § 125.3)

11.  Section 125.3 limits recoverable costs to cases where a licensee has been
found to have committed a violation or violations of the licensing act. The Medical
Practices Act is contained in Division 2, Chapter 5 of the Business and Professions
Code, sections 2000 to 2528.3. Since respondent’s probation was established based on
his violations of the Medical Practices Act, his violation of probationary terms is also a
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violation of the licensing act. In addition, respondent’s conduct in this case violated
Business and Professions Code section 2234 (unprofessional conduct), and section

2261 (knowingly making false statements).

12.  In Zuckerman v. State Board of Chiropractic Exarniners (2002) 29 Cal.4th
32, the court held that cost recovery administrative statutes do not violate due
process. The court identified factors to consider in evaluating cost recovery: (1)
whether the licensee used the hearing process to obtain dismissal or a reduction in the
severity of the discipline imposed; (2} whether the licensee had a “subjective good
faith” belief in the merits of his/her position; (3) whether the licensee raised a colorable
challenge to the proposed discipline; (4) whether the licensee had the financial ability
to make payments; and (5) whether the scope of the investigation was appropriate to

the alleged misconduct.

13.  Respondent did not present any defense that resulted in dismissal or
reduction in the severity of the discipline. Respondent, or his attorney, may have had a
"subjective good faith belief" in the merits of his legal position, but that belief was not
justified. Respondent’s “void as a matter of law" argument was adjudicated and
rejected by the Superior Court in Writ II, and yet respondent pursued the same invalid
argument in this case as if it had nevér been addressed before. Respondent’s efforts
resulted in increased costs for both sides of the case. Respondent did not offer any
evidence of his financial ability to pay the costs. Based on the seriousness of
respondent’s conduct, the scope of the board's investigation and prosecution was
appropriate to the alleged misconduct. Costs of $65,685 are reasonable and are

approved.
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Cause to Revoke Probation Was Established

14.  Cause was established under, Business and Professions Code sections
2227 and 2234, to revoke respondent’s probation based on his violation of the 2022
Board Decision’s probationary restriction prohibiting care or treatment involving the

use, management, or surgical procedures related to IT pumps.

15.  Cause was established, under Business and Professions Code sections
2227, 2234, and 2261, to revoke respondent’s probation based on his unprofessional
conduct in falsely misrepresenting his disciplinary status to patients in his written
disclosures. Respondent's conduct constituted dishonesty or corruption. Respondent

falsely represented the existence of a state of facts concerning his disciplinary status.
Disciplinary Remedy

16.  Having found a basis for revoking probation, the question becomes what
disciplinary remedy is appropriate under these circumstances, keeping in mind the

purpose of license discipline to protect the public but not punish respondent.

17.  The board's Disciplinary Guidelines, 12th Edition, 2016, state that the
minimum penalty for a violation of probation is a 30-day suspension. The maximum
penalty is revocation. The guidelines also state, “the maximum penalty should be given
for repeated similar offenses or for probation violations revealing a cavalier or

recalcitrant attitude.”

18. At the time respondent treated Patients A, B, and C in violation of his
probation, he had cdmpleted two years of a five-year probation. He complied with
many of the probation requirements: he had a practice monitor who inspected the

practice, randomly reviewed charts, and submitted required reports; he refrained from
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prescribing controlled substances and IT therapy until after he completed the
physician competence assessment program; he submitted quarterly reports; he met
regularly with the board's probation monitor and, from her point of view, was

cooperative, transparent, and honest; he completed additional education hours.

19.  Respondent’s two-year anniversary of his probation in the 2020 Board
Decision, as modified in the 2022 Board Remand Decision, was August 25, 2022, He
could have filed a petition for. early termination or modification of probation at the
same time that he began violating his probation by treating Patients A, B, and C. (Bus.
& Prof. Code §§ 2221; 2307.)

20.  Respondent took the position in this case that the board “confused” him
about his probation status and whether the IT pump treatment prohibition was still
effective. That is completely untrue. Although the situation was complicated because
of the many disciplinary orders and writs, it was not confusing. The board’s position
that respondent remained subject to the IT treatment practice restriction was clear.
The board rejected respondent's attorney's attempt to remove the IT pump restriction
from the public website disclosure in August 2022. Respondent and the board were
involved in litigating whether the 2022 Board Decision was "void” in Writ II, which

respondent’s attorney filed in February 2022.

21.  Why would a physician with a two-year history of discipline by the board,
who knew that the board considered the IT pump practice restriction to be ongoing,
choose to violate probation rather than comply with probation and petition the board
for early probation relief? Why does a physician who is actively litigating a legal issue
about his probation status begin acting as if that legal issue has already been
resolved? Respondent’s testimony in this case was full of a lot of excuses, but no

-explanation. His supposed reliance on his attorney's advice in the face of his long
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disciplinary history is not credible and, even if believed, is not legally sufficient to

protect him from discipline.

22.  Respondent had no satisfactory answer for the question why he chose
the path of probation violation. Webster's Dictionary Online defines “recalcitrant” as
obstinately defiant of authority or restraint. “Cavalier” is marked by or given to offhand
and often disdainful dismissal of important matters. The only conclusion one can reach
from the evidence is that respondent was recalcitrant and cavalier in his dealings with
the board and with his professional duty to disclose accurate information to his

patients when seeking their informed consent to treat them,

23.  The evidence showed that respondent learmed nothing as of 2022, from
two years on probation, or since 2022 to the present date. There was no evidence in
this case of his rehabilitation. If anything, license probation has made respondent
more cavalier and recalcitrant toward the rehabilitation that probation was designed

to foster.

24.  Given respondent’s recaicitrant and cavalier attitude that was evident
throughout this case, a term of suspension or an extension of additional probation is
not likely to result in any further rehabilitation of respondent and will not adequately
protect the public. The only remedy that protects the public is revocation of
respondent’s probation, removal of the probationary stay of his revocation, and

revoking his certificate.
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ORDER

The probation granted to respondent David James Smith in Case No. 800-2018-
042234, is revoked. The stay of the disciplinary order is lifted. Respondent’s Physician’s
and Surgeon's Certificate No. G 66777 is revoked.

DATE: July 2, 2024 Aan £ Ahord
ALAN R. ALVORD
Administrative Law Judge

Office of Administrative Hearings
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BEFORE THE BOARD OF MEDICAL EXAMINERS

OF THE STATE OF NEVADA
% % ok sk %
In the Matter of Charges and Case No. 25-47823-1
Complaint Against: FI LE D
DAVID JAMES SMITH, M.D., JAN 14 2026
Respondent. NEVADA STATE BOARD OF

MEDI EXAMINERS
By:

SYNOPSIS OF RECORD/FINDINGS AND RECOMMENDATIONS
L INTRODUCTION

This case involves a Nevada physician, Respondent David James Smith, M.D., (“Dr.
Smith” or “Respondent™) who had his medical license in California revoked in 2024 by the Medical
Board of California (“California Medical Board.”) The ultimate issue in this case is not whether
Respondent is subject to a disciplinary action before the Nevada State Board of Medical Examiners
(“NSBME”}); rather, as stated by Respondent’s counsel in her opening statements, the ultimate issue
is “what the appropriate discipline might be at the time of adjudication in this case.” Transcript
(“TR”) 17:4-6. Respondent’s counsel also noted *that the context and the timeline of this case is
germane and salient to the full decision that is going to be made in this case.” TR 17:7-9,

During the course of the formal hearing in this matter, the undersigned Hearing Officer
received evidence (and argument) regarding Respondent’s disciplinary history with not only the
California Medical Board, but also with this Board. This history is lengthy, convoluted and in
California, contentious.

The California disciplinary history involves three (3) separate sets of accusations against
Respondent that resulted in four (4) separate multi-day hearings and four (4) separate decisions from
the California Medical Board, adopting four (4) separate Administrative Law Judge (“ALJ")

proposed decisions. It also resulted in Respondent filing three (3) separate Superior Court writ
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applications challenging the California Medical Board’s decisions, one (1) of which was (partially)
successful on procedural grounds while the other two (2) were not.

The NSBME disciplinary history involves one (1) prior case. On June 9, 2022, the
Investigative Committee of the Nevada State Board of Medical Examiners (“IC”) filed its formal
charging document against Respondent in Case No. 22-47823-1. This charging document alleged
five (5) counts against Respondent including: (i) Obtaining a License by Fraud and
Misrepresentation; (ii) Disciplinary Action by Another State Medical Board; (iii) Failure to Report
Disciplinary Action by Another State Medical Board; (iv) Disciplinary Action by Another State
Medical Board; and (v) Failure to Report Disciplinary Action by Another State Medical Board. The
complaint included as exhibits two (2) of the California Medical Board's disciplinary decisions
against Respondent, one (1) of which spanned 88 pages and the other of which totaled 100 pages.'

As will become immediately clear, the focus of the California Medical Board’s disciplinary
actions against Respondent centered on his use of a specific pain management treatment modality
involving intrathecal (“IT”) pumps. Respondent’s IT pump therapy practice is the common
denominator binding together the various California disciplinary cases against Respondent.

II. ALLEGATIONS and DEFENSES

The formal charging document (“Complaint”) in this matter alleges one (1) count against
Respondent: NRS 630.301(3)-Disciplinary Action by Another State Medical Board. The
statutory authority for this count is NRS 630.301(3) which generally provides that discipline taken
against a Nevada licensee by another state’s medical licensing board “is grounds for initiating
disciplinary action against that licensee.” In turn, the decision revoking Respondent’s medical license
by the California Medical Board that is Exhibit 1 to the Complaint is the disciplinary action by
another state’s medical board statutorily justifying the IC’s Complaint under NRS 630.301(3). IC
formal hearing Exhibit 1 is a certified copy of that decision.

111
Iy

! To be clear, this prior Nevada disciplinary case is only relevant to this instant matter for history and context. The
prior case resulted in a settlement agreement that was accepted and approved by this Board on June 7, 2024, and there
is no evidence or argument that Respondent is not complying with the seitlement terms thereunder.
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In his Answer and Notice of Defense, Respondent admits the factual allegations of the
Complaint, which are again simple. Respondent therefore acknowledges, as he must, that his
California medical license was revoked effective August 23, 2024,

There is no question that the IC is legally and factually justified in bringing this case against
Respondent, and again as noted by Respondent’s counsel at the formal hearing, the ultimate issue is
what the appropriate discipline might be at the time of adjudication. This synopsis of the record will
detail Respondent’s California Medical Board disciplinary history based on the evidence presented,
including most prominently IC’s formal hearing Exhibit 1, which is the disciplinary action from the
California Medical Board that revoked Respondent’s medical license. Understanding the history is
key when considering what discipline might be appropriately dispensed by the NSBME adjudicating
members.

II1. FORMAL HEARING EVIDENCE, WITNESSES AND TESTIMONY

The formal hearing in this matter occurred on November 13, 2025. Present in the Reno office
of the Nevada State Board of Medical Examiners were Donald K. White, Esq. on behalf of the IC,
Respondent David James Smith, M.D., Respondent’s attorney Lyn Beggs, Esq., and the undersigned
Hearing Officer, together with the certified court reporter.

IC witness Ernesto Diaz, Chief of Investigations for the Board, as well as Respondent
appeared and testified in person. Respondent’s witness Matthew Rifat, Esq., testified remotely by
video conferencing through a cloud-based application, Zoom. All witnesses were sworn in prior to
testifying and the rule of exclusion was invoked by both parties.

IC’s Exhibits 1 and 2 were offered and admitted into evidence prior to testimony, without
objection. Exhibit 1 is a certified copy of the July 25, 2024, DECISION from the California Medical
Board (the “2024 California Medical Board Decision”) revoking Respondent’s medical license and
Exhibit 2 is the transmittal of that decision to the IC’s counsel “in accordance with” NRS
630.306(1)(k).

The case before this Board is legally and factually simple. There is no dispute that

Respondent’s medical license in California was revoked by virtue of the 2024 California Medical
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Board Decision, IC Exhibit 1. Therefore, there is no dispute that the IC is statutorily authorized to
bring this case.

The testimony at the formal hearing will be summarized below. That said, such testimony
provides little insight into why Respondent found himself in disciplinary trouble with the California
Medical Board. IC’s Exhibit 1 provides the answer to that question. As noted, Respondent’s
disciplinary history with the California Medical Board is lengthy, convoluted and contentious.
Understanding that history addresses the relevant timeline of Respondent’s California disciplinary
history and provides context for such discipline and license revocation.

Accordingly, IC Exhibit 1, the 2024 California Medical Board Decision, will be analyzed
initially, and then the hearing testimony will be summarized. The initial focus will be on the
procedural history of Respondent’s various disciplinary cases before the California Medical Board, as
well as a summary of the reasoning and the conclusions found in the California Administrative Law
Judge’s “Proposed Decision” that was adopted by the California Medical Board in the 2024
California Medical Board Decision. After that, attention will turn to the testimony at the formal
hearing, then to findings and recommendations.

1. Analysis of the 2024 California Board Decision and the ALJ’s findings and reasoning.

IC’s Exhibit 1, the 2024 California Medical Board Decision in Case No. 800-2021-081615,
adopted the “Proposed Decision” that was issued by ALJ Alan R. Alvord (“ALJ Alvord™), on July 2,
2024. NSBME 001-41. This followed a three (3) day administrative hearing in California with
subsequent written final arguments and rebuttal arguments.

The 2024 California Medical Board Decision, based upon ALJ Alvord’s Proposed Decision,
was entered in Case No. 800-2021-081615, which are the “2023 accusations™ against Respondent
that were filed on July 11, 2023. These 2023 accusations were styled: “Petition to Revoke
Probation.” NSBME 004, The decision discusses in great detail the procedural and substantive
history of Respondent’s prior disciplinary cases before the California Medical Board as well as
evidence supporting the 2023 accusations. Those 2023 accusations focused on Respondent’s IT
pump treatment of three (3) patients in 2022, as well as certain disclosures Respondent made to

patients regarding his disciplinary status.
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The 2024 California Medical Board Decision on the 2023 accusations was entered in the third
California disciplinary action against Respondent, all of which again dealt with IT pump therapy.
Understanding what transpired in those other two (2) disciplinary cases is essential to understanding
the basis of the 2024 California Medical Board Decision that revoked Respondent’s California
medical license, and what, if any, disciplinary action should be taken by this Board.

A. Disciplinary History: California Medical Board Case No. 800-2015-012651 and the

2020 Board Decision resulting in Writ I

The California Medical Board first issued disciplinary accusations against Respondent on
April 27, 2018, California case no. 800-2015-012651. These “2018 accusations” were based on
Respondent’s care and treatment of five (5) patients using IT pumps between 2004 and 2017. The
case went to formal hearing in September and October 2019 and January 2020.2 On August 25,
2020, the California Medical Board adopted the ALJ’s proposed decision and found that Respondent
Dr. Smith committed gross negligence (as to four of five patients); repeated negligent acts (as to all
five patients); incompetence (as to one of five patients); prescribed excessive drugs (as to three of the
five patients); failed to maintain adequate and accurate records (as to all five patients); and engaged
in unprofessional conduct (as to all five patients.) Respondent’s “certificate” (i.e. medical license)
was revoked, with the revocation stayed subject to a probationary period of seven (7) years and
various other conditions, restrictions and requirements. NSBME 006-007, This will be referred to as
the “2020 California Medical Board Decision” and was effective on September 24, 2020. It is also
Exhibit 1 in the NSBME case no. 22-47823-1 (100 pages long, and extremely detailed).

On November 13, 2020, Respondent filed a writ petition in Superior Court challenging the
2020 Board Decision. (“Writ 1.") Well over a year later, on January 24, 2022, the Superior Court
partially granted Writ I, thereby overtuming the 2020 California Medical Board’s Decision. NSBME
007. More on this below.

i
Iy
1t

2 This consumed 12 days of hearing time: September 16, 17, 18, 23, 24, 25, 26, 27; October 2 and 3; January 3 and
30.
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B. Disciplinary History: Medical Board of California case
No. 800-2018-042234 and 2022 Board Decision resulting in Writ IT
On December 22, 2020, shortly after Writ I was filed concerning the 2020 California
Medical Board Decision in case No. 800-2015-012651, the California Medical Board filed its second
disciplinary accusations against Respondent, which were assigned case No. 800-2018-042234. This
case again involved IT pump treatment and three (3) additional patients. That case went to hearing in
October 2021. NSBME 007. These will be referred to as the “2020 accusations.”

By the time the 2020 accusations went to hearing in October 2021 (still during the pendency
of the Writ I proceedings on the 2020 California Medical Board Decision on the 2018 accusations),
Respondent had completed certain terms of his discipline imposed under the 2020 California Medical
Board Decision concerning a clinical competency assessment that was required before he resumed
prescribing controlled substances and performing IT pump therapy. Accordingly, on October 19,
2021, the California Medical Board’s probation manager issued a letter to Respondent /ifting the IT
pump therapy restrictions that had been imposed in the 2020 Board Decision. NSBME 008.

The six (6) day hearing on the 2020 accusations occurred on October 4 through 8 and 11,
2021. As noted, that hearing occurred during the pendency of the Writ 1 California Superior Court
case regarding the 2020 California Board Decision on the 2018 accusations. One of the factual
findings by the ALJ regarding the 2020 accusations (factual finding 235) was that: Respondent
stated he has completed the clinical competency assessment course and can now perform the surgical
procedures related 1o intrathecal pumps. NSBME 009.* Factual finding 235 was contained in the
ALY's proposed decision on the 2020 accusations which was adopted by the California Medical
Board on December 22, 2021, effective January 21, 2022 (“2022 California Medical Board
Decision.”) It is also Exhibit 2 in Nevada Case No. 22-47823-1 (88 pages long, and again extremely
detailed).

The 2022 California Medical Board Decision was also issued during the pendency of the Writ

I Superior Court case regarding the 2020 California Medical Board Decision on the 2018 accusations.

? Note that Respondent’s testimony giving rise o factual finding 235 occurred prior to the October 19, 2021, letter
from Respondent’s probation manager lifting Respondent’s IT pump practice restriction under the 2020 California
Board Decision. Thus, when this testimony was given by Respondent regarding his ability 1o perform IT treatment it
was inaccurate and misstated his disciplinary status.
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In the 2022 California Medical Board Decision, the California Medical Board found that
Respondent’s misconduct with two (2) patients was serious and exposed them to harm. NSMBE
009. The Board’s remedy took into account Respondent’s two years of probation compliance and
completion of a required clinical competency assessment. The remedy again revoked Respondent’s
physician’s certificate, with the revocation stayed and probation from the 2020 California Medical
Board Decision reinstated together with an additional term prohibiting Respondent from engaging in
IT pump therapy for the duration of the probation. NSBME 010. This means that between October
19, 2021, and January 21, 2022, Respondent was permitted to engage in IT pump therapy. NSMBE
010-011.

It is the practice restrictions in the 2022 California Medical Board Decision that resulted in
the third set of accusations against Respondent that will be discussed below. These are the 2023
accusations, and form the basis for IC’s Exhibit 1, the 2024 California Medical Board Decision.

On February 17, 2022, Respondent filed a writ petition in Superior Court challenging the
2022 California Medical Board Decision. (“Writ IL”) Writ II was eventually denied, and the 2022
California Medical Board Decision was upheld in a judgment entered February 5, 2024. NSBME
011. The denial of Writ II will be discussed further below.

C. Disciplinary History: Respondent is partially successful in Writ I

On January 22, 2022 (one (1) day after the effective date of the 2022 California Medical
Board Decision) the Superior Court partially granted Writ 1 in favor of Respondent, with a
subsequent judgment dated February 28, 2022. The Superior Court found that the ALJ’s ruling in the
2020 California Medical Board Decision excluding Respondent’s proposed expert witness testimony
regarding three (3) of the five (5) patients at issue was erroneous. The Court also noted that its ruling
did not impact the Board’s decision regarding the two (2) other patients, identified as patients B and
E. Judgement was entered in favor of Respondent on February 28, 2022, setting aside the 2020
California Medical Board Decision. Accordingly, as of February 28, 2022, Respondent was no
longer under probation established by the 2020 California Medical Board Decision but was still under
the single probationary term under the 2022 California Medical Board Decision relating to the

prohibition on IT pump therapy. NSBME 011-013. The 2022 California Medical Board Decision
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was under review in the Writ II proceeding at the time, with the same having been filed 11 days
before the Writ I judgment was entered.

D. Disciplinary History: California Medical Board Remand Decision in Case No. 800-

2015-012651 and Writ 11

Following the Superior Court’s Writ I decision, on June 9, 2022, the California Medical
Board set aside its 2020 decision that was the subject of the Writ I case in Case No. 800-2015
012651 and noticed oral argument for July 22, 2022, focusing on determining the level of discipline
related to the two (2) patients not covered by the writ decision (Patients B and E.) This hearing was
before a different ALJ, with Respondent testifying. Respondent testified that his probation officer
had told him that as far as she was concerned and the people in Sacramento are concerned, nothing
had changed. NSBME 013.

On August 11, 2022, the California Medical Board issued its decision after remand (‘2022
California Board Remand Decision™) that was effective immediately and retroactive to September
24, 2020. In this decision, Respondent’s physician’s certificate was placed on probation for 5 years
retroactive to September 24, 2020, and further all probationary terms from the 2020 California
Medical Board Decision were reinstated except patient notification requirements. Respondent was
also given credit for the clinical competency assessment course and the October 19, 2021, letter
lifting the restriction on IT therapy. NSBME 014.

Respondent filed a writ petition as to the 2022 California Board Remand Decision on August
26, 2022. (“Writ III""). On Januvary 2, 2024, the California Superior Court hearing Writ Ill denied
same, thereby upholding the 2022 California Medical Board Remand Decision. NSMBE 014,

E. History: Legal dispute over accuracy of disclosures and Respondent’s
void ab initio argument regarding the 2022 California Board Decision

The 2022 California Medical Board Remand Decision sparked a legal dispute between the
board and Respondent’s legal counsel in addition to the Writ III litigation (Writ II was still pending at
the time as well). Respondent’s counsel, Matthew Rifat, Esq., who did testify as a witness in this
NSBME matter and whose testimony will be discussed below, argued that the California Medical

Board’s proposed website disclosure regarding Respondent (that included language that Respondent
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was prohibited from performing IT pump care or treatment) was “inadequate and incomplete™ and
“false and misleading.” He also asserted that the 2022 California Board Decision (that included the
IT pump practice preclusion) was “void as a matter of law” and proposed different language for the
website disclosure that removed any mention of IT pump treatment. This legal argument was
rejected by the California Medical Board. NSBME 014-015.

As noted, Writ II was eventually denied, and the 2022 California Board Decision was upheld
in a judgment entered February 5, 2024. During the litigation of Writ II, Respondent argued that the
2022 California Medical Board Decision was “void” because it was tied to the 2020 California
Medical Board Decision that had been overturned in the Writ | proceeding. The Writ I Superior
Court rejected that argument, labeling it “defective” and determining that the 2022 California
Medical Board Decision was “stand alone” placing Respondent on probation with an IT pump
restriction despite the Writ I Superior Court having overturned the 2020 California Medical Board
Decision. NSBME 016.

During the time that the Writ Il proceedings were pending, from August 25, 2022, to
November 22, 2022, Respondent started once again treating IT pump patients. It is the IT pump
treatment of three (3) patients during that time that was the focus of the 2023 accusations, and which
resulted in the 2024 California Medical Board Decision (revoking Respondent’s California medical
license) that is the subject of this proceeding. (IC’s Exhibit 1). NSBME 016.

F. Disciplinary History: Medical Board of California case No. 800-2021-081615, the
2023 accusations and the California Decision that is the subject of this NSBME
proceeding

The 2024 California Medical Board Decision that is the subject of this Nevada disciplinary
proceeding was entered in case No. 800-2021-081615, following a three (3) day hearing and the
adoption of ALJ Alvord’s “proposed decision” dated July 2, 2024.

According to the 2024 California Medical Board Decision, Respondent’s treatment of three
(3) IT pump patients occurred between August 25, 2022, and November 22, 2022. ALJ Alvord then
detailed such treatment and the medical process of IT pump care. NSBME 017. This is described as

“an intensive pain management modality.” The California Medical Board's expert witness and
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Respondent’s expert witness in the case both went so far as to testify that “an IT pump physician
must be prepared to ‘marry the patient.”” Id.

On pages 15-18 of the 2024 California Medical Board Decision, NSBME 016-019, ALIJ
Alvord detailed the treatment of the three (3) patients at issue in the case. This included: (i) IT pump
explant and follow up care with patient A that occurred in September, 2022 which was also the
subject of a civil suit against Respondent; (ii) surgical pump replacement, reprogram of IT pump and
medication refill as to Patient B that occurred in August-October, 2022; and (iii) pump surgical pump
access, aspiration, telemetry and analysis as to Patient C that occurred in October, 2022.

On page 19 of the 2024 California Medical Board Decision, NSBME 020, ALJ Alvord
discussed facts surrounding Respondent’s refusal to answer certain questions regarding his patient IT
pump treatment posed by his probation officer on September 9, 2022, based on 5" Amendment
grounds. According to ALJ Alvord, Respondent testified that he exercised his 5" Amendment
privilege on advice of counsel because there was a federal indictment against him pending at the
time. Respondent also testified that the federal charges against him were “later dismissed.” On
cross-examination, however, Respondent acknowledged that the charges were not dismissed but
rather that he pled guilty to one (1) misdemeanor charge. The ALJ made it clear that Respondent’s
federal charges were not grounds for discipline in the case; rather the discussion of the federal
charges was to provide context to Respondent’s exercise of his 5 Amendment rights.

Next, ALJ Alvord found that Respondent was prohibited from performing IT pump treatment
when he treated Patients A, B and C. In so finding, he noted that Respondent’s legal arguments that
there was no IT pump restriction in place at the time of the treatment (with such restriction being
“void as a matter of law”) had been rejected by the Superior Court in Writ II as “defective.”
According to AL} Alvord: “The 2022 Board Decision’s stand-alone IT pump prohibition was in
effect on August 25, 2022, when respondent began treating Patients A, B and C; the IT pump
prohibition remained effective throughout his treatment of the three patients in this case.”
NSBME 022.

After determining that there was an IT pump treatment prohibition in place when Respondent

treated Patients A, B, and C, ALJ Alvord then turned to the question of whether such treatment
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violated such prohibition. He first summarized the California Medical Board’s expert witness
testimony. Such testimony was that Respondent’s treatment of the three (3) patients “constituted care
or treatment with patients involving the use, management, or surgical procedure related to IT
pumps.” NSBME 022-023.

ALI Alvord then summarized Respondent’s testimony at the hearing. Respondent testified
that he treated Patient A on September 1, 2022, because the 2020 California Medical Board Decision
had been set aside and that he believed that the 2022 Board Decision was *“void as a matter of law.”
Respondent also testified that the treatment he rendered to Patients A, B, and C was not really IT
pump treatment for a variety of reasons. NSBME 023-024.

ALJ Alvord specifically found that Respondent’s treatment of Patients A, B and C
violated the IT pump practice restriction, accepting the Board’s expert witness testimony and
rejecting Respondent’s testimony, NSBME 024-025.

The focus of ALJ Alvord then turned to the issue of the “disclosures” that Respondent had
Patients A, B and C sign. Those disclosures, drafted by Respondent’s counsel Mr, Rifat, set forth a
history of Respondent’s discipline and also contained a reference to the Superior Court’s decision on
Writ I, stating that the Board’s disciplinary order of August 25, 2020, had been set aside, “concluding
that the Medical Board had violated my due process rights.” ALJ Alvord noted that these disclosures
were signed while Respondent was subject to a practice restriction prehibiting him from IT pump
treatment. NSBME 025-206.

ALJ Alvord determined that the disclosures contained misleading information and that the
“violation of my due process rights” language was inaccurate and gave patients the false impression
that Respondent had been completely exonerated by the Writ I decision, “when he was not.” He also
found that the disclosures misled patients into believing that Respondent’s IT pump treatment
restriction had been lifted. ALIJ Alvord then focused on a dispute between counsel regarding the
scope of the Writ I decision, which included Respondent counsel’s contention that the 2022
California Medical Board Decision was “de jure void,” an argument that the ALJ noted the Writ II
Superior Court rejected as being “defective.” NSBME 026-027. Ultimately, ALJ Alvord found that

the disclosure contained inaccurate, false and misleading statements to patients, and accordingly
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constituted unprofessional conduct that was substantially related to the qualifications, functions or
duties of a physician. NSBME 028.

Importantly, ALJ Alvord also detailed Respondent’s testimony and his compliance with
probation terms. He noted that Respondent’s probation manager indicated that Respondent was
compliant and cooperative with her, had submitted required reports and logs, and had completed the
required training and education including the clinical competency evaluation. Further, ALJ Alvord
noted that Respondent testified that he made changes to his practice based on his understanding of
criticisms found in the 2020 California Medical Board Decision, at one time sold his practice to
another physician (a transaction that apparently did not work out), used nurse practitioners and other
physicians to provide IT pump care to patients and did not “touch” controlled substances or IT pump
treatment until his right to do so was restored. NSBME 028-030.

ALJ Alvord addressed Respondent’s credibility at the hearing as follows:

87. Respondent’s testimony that he was confused by the complex procedural

history of his disciplinary cases and was misled by the board was not credible. His

answers (o questions were evasive and self-serving. He misrepresented the status of

his federal criminal conviction. On one hand, he testified that he was trying to

comply with his probation. On the other hand, he chose to treat the 2022 Board

Decision’s IT pump practice prohibition as if it was void while he knew that the board

did not agree with that position.

NSBME 030.

ALJ Alvord then set forth his “Evaluation of Disciplinary Remedy.” The undersigned
Hearing Officer is summarizing a California ALJ’s findings below and defers to them since they have
not been challenged and are not the subject of any writ or other legal challenge. ALJ Alvord focused
on the following:

B Respondent acted on a “void as a matter of law” position that was wirhout

Justification.
1
Iy

12

SMITH ADJUDICATION
PAGE 061




10
1
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

B Respondent refused to answer questions posed by his probation officer regarding
IT pump practice, adopting a legal position that had not been resolved and that the
board opposed.

B Respondent violated the IT therapy restriction on multiple occasions in direct
violation of the 2022 California Medical Board Decision.

B Respondent’s patient disclosure form given to patients was false and misleading.

B At the hearing, Respondent “took two inconsistent but equally untenable
positions” regarding the IT pump practice restriction.

8 At no time did the California Medical Board mislead Respondent regarding the
effect of its 2022 decision. Respondent’s probation officer did not corroborate
Respondent’s testimony that she told Respondent that IT treatment was in a “gray
area” and that in any event, Respondent was not justified in relying on any such
purported statement given other case facts.

B The “void” issue was litigated in the Writ Il proceeding and the Superior Court
ultimately characterized Respondent’s “void as a matter of law” position as
defective and confirmed the 2022 California Medical Board Decision was a
“stand-alone” disciplinary order that was still in effect.

B Respondent never acknowledged his mistake in treating patients based on his
mistaken “void as a matter of law” position or for misleading patients. He
showed “no remorse” for his conduct or empathy for his patients.

B Respondent did not make an innocent mistake. He did not reasonably rely on
legal advice. He is a highly educated professional who made his own decisions
with full knowledge of the consequences. He made a conscious bad faith choice
to ignore a legitimate board order and treat patients in violation of the board's
discipline. Despite complying with other probation terms, Respondent had been
“cavalier” and ‘“recalcitrant” in complying with the one condition most

important to public protection—the restriction on IT pump treatment.

NSBME 030-032 (Italics added for emphasis).
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ALJ Alvord then set forth his various “Legal Conclusions,” which are found at Exhibit 1,
NSBME 033-036. Those include the conclusion that although the California Medical Board bore the
burden to prove its case by a preponderance of the evidence, the allegations against Respondent were
proven by clear and convincing evidence. He focused on the patient disclosure letter Respondent's
attorney prepared, which he had previously determined to contain inaccurate, false and misleading
statements to patients, thereby constituting unprofessional conduct that was substantially related to
the qualifications, functions or duties of a physician. Among other things, he determined that a
professional is not immune from license discipline simply because he or she consulted an attorney,
received, and relied on legal advice. NSBME 035.

ALJ Alvord then determined that “Cause to Revoke Probation” was established. The
reasons were twofold. First, cause was established to revoke probation based on Respondent’s
violation of the 2022 California Medical Board Decision’s probationary restriction on providing care
or treatment involving the use, management, or surgical procedures regarding IT pumps. Second,
cause was established to revoke probation by Respondent falsely misrepresenting his disciplinary
status to patients in his written disclosures. Respondent’s conduct constituted dishonesty or
corruption. Respondent falsely represented the existence of a state of facts concerning his
disciplinary status. NSBME 038.

Finally, in light of the probation revocation determination, ALJ Alvord addressed the
disciplinary remedy to impose on Respondent under board guidelines.

ALJ Alvord did note that at the time Respondent had treated the three (3) patients at issue in
the case, he had: (i) completed two (2) years of a five year probation; (ii) had complied with many
probation requirements; (iii) had a practice monitor; (iv) submitted required reports; (v) refrained
from prescribing controlled substances and IT pump therapy until he completed the competency
assessment program; (vi) met with his probation monitor and was cooperative, transparent, and
honest; and (vii) had completed additional education hours.

That said, ALJ Alvord found Respondent’s position that he was “confused” about the IT
pump treatment restriction to be “completely untrue”” After asking some rhetorical questions

regarding why Respondent would act as he did given his long running history of discipline by the
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board, he found that “Respondent’s testimony in this case was full of a lot of excuses, but no
explanation.” NSBME 039. His reliance on his attorney’s advice was “not credible.” He had “no
satisfactory answer” for the question of why he chose to go down the path of probation violation.
After defining the terms “recalcitrant” and “cavalier,” ALI Alvord wrote: “The only conclusion one
can reach from the evidence is that respondent was recalcitrant and cavalier in his dealings with the
board and with his professional duty to disclose accurate information 1o his patients when seeking
their informed consent to treat them. NSBME 040.

Finally, ALJ Alvord determined that the only remedy that protects the public is the
revocation of respondent’s probation, removing the probationary stay of his revocation, and the
revocation of his certificate. NSBME 040.

Specifically, ALJ Alvord’s ORDER states:

The probation granted to respondent David James Smith in Case No. 800-

2028-042234, is hereby revoked. The stay of the disciplinary order is lifted.

Respondent’s Physician’s and Surgeon’s Certificate No. G 66777 is revoked.

DATE: July 2, 2024.

Alan R. Alvord
Administrative Law Judge

Office of Administrative Hearings
NSMBE 041

The California Medical Board’s DECISION adopting ALJ Alvord’s proposed decision

states:

The attached Proposed Decision is hereby adopted as the Decision and Order
of the Medical Board of California, Department of Consumer Affairs, State of
California.

This Decision shall become effective at 5:00 p.m. on August 23, 2024,

IT IS SO ORDERED: July 25, 2024.
MEDICAL BOARD OF CALIFORNIA
Richard E. Thorpe, ML.D., Chair
Panel B
NSBME 001.
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2. Formal Hearing Testimony Synopsis

There were three (3) witnesses who testified at the formal hearing. All witnesses were sworn
in prior to testifying.

A. IC’s Witness Ernesto Diaz

The IC’s first witness was Emesto Diaz. Mr. Diaz is the Chief of Investigations for the
Nevada State Board of Medical Examiners. TR 18:17. This witness explained that while generally,
an allegation letter is sent to a licensee, that was not done in this case because Respondent’s attorney
indicated that one was not needed in order the expedite the process. TR 19:3-5. Mr. Diaz then
explained the process he undertook to obtain a certified copy of the 2024 California Medical Board
Decision (IC’s Exhibit 1) and the background of IC’s Exhibit 2, which is the letter from
Respondent’s counsel Ms, Beggs notifying the Board of that decision. TR 20:18-22:22.

Mr. Diaz further testified on cross examination that he is not personally involved in
monitoring a licensee’s probation. TR 23:3-7,

Following the testimony of Mr. Diaz, a discussion was held with counsel, off the record,
regarding how best to handle the rest of the hearing’s witnesses and testimony. It was agreed that the
IC would rest and then Respondent could present his case with IC counsel having full opportunity to
question Respondent as if he was testifying on direct examination. TR 23:20-24:5.

B. Respondent David James Smith, M.D.

Direct examination

Respondent testified that he has been a physician since 1989 and currently works at “Las
Vegas Injury Pain Center” focusing on “interventional pain.” TR 25:13-19. He acknowledged that
his California physician’s license has been revoked. TR 25:24-25.

Respondent acknowledged as well that he is currently on probation with the Nevada State
Board of Medical Examiners and that he is “100 percent” in compliance with that probation. TR
26:3-9. He also testified that prior to 2018 he had never faced any disciplinary action. TR 26:15-17.

Respondent testified that in 2018, the California Medical Board initiated a disciplinary action

against him that was, at least in part, related to treatment of patients with I'T pumps. TR 26:21-27:1.

16

SMITH ADJUDICATION
PAGE 065




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

He acknowledged that a hearing occurred on those accusations* and that he was placed on probation
pursuant to the decision in that case. TR 27:6-13. There were a variety of conditions on his
probation including: (i) establishing with a probation officer; (ii) site visits to his clinics; (iii) having a
practice monitor; (iv) completing multiple CME’s and courses in record keeping, ethics, prescribing
pain management and opiate prescribing; and (v) completion of a three (3) day KSTAR program
where his clinical skills were assessed. This program also assessed Respondent’s cognitive abilities
and his psychological, mental and physical status. He completed the course and passed. TR 28:13-
29:17.

Respondent testified that while he was complying with the terms of probation, he was also
appealing (through a writ proceeding) the underlying 2020 California Medical Board Decision on the
2018 accusations. He further testified that on February 28, 2022, the Superior Court overturned that
decision, but acknowledged that while that writ case was pending, the California Medical Board filed
second accusations against him on December 2020.7 TR 29:18-30:19.

According to Respondent, the 2020 accusations were similar to the 2018 accusations, and that
the 2020 accusations went to hearing in October 2021. TR 31:1-7. He testified that by October
2021, he had completed the KSTAR program and the restrictions on him providing care and
treatment with IT pumps had been removed by the California Medical Board. TR 31:19-32:2. He
also stated that by October 2021, he was able to provide care and treatment to patients using IT
pumps and also that the other restrictions on his practice had been lifted. TR 32:3-8.

Respondent testified that the decision on the 2020 accusations was issued in late 2021 with an
effective date in January 2022, This 2022 California Medical Board Decision reapplied the previous
restriction on IT pump care. TR 32:9-19. This decision was also challenged on appeal (writ) and
initially Respondent testified that he could not recall the outcome of that writ but ultimately
acknowledged, after prompting, that “I think it was denied.” TR 32:20-33:2.

Respondent then testified that after the court ruling in the 2020 California Medical Decision
writ case, California Medical Board held a second hearing in that same case in the summer of 2022,

TR 33:11-22. As a result of that hearing, another decision was rendered by the California Medical

* These would be the *2018 accusations.”
 These would be the “2020 accusations.”
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Board in August 2022 (months after the 2022 California Medical Board Decision) that according to
Respondent, made probation retroactive to 2020, cut the duration of probation from seven (7) years to
five (5) years, and reiterated that the IT pump restriction would be lifted if the KSTAR program was
completed. TR 33:24-34:8.°

Respondent testified that after the 2022 California Medical Decision had been rendered, he
provided IT pump care to three (3) patients in late 2022. Before doing that, Respondent explained
that he asked for his legal counsel’s advice and was “told by my counsel that because of the
retroactive to 2020, as a matter of law, that the IT restriction was no longer in place.” TR 34:18-35:2.

Finally, Respondent testified that in July 2023, the California Medical Board filed a petition
to revoke probation, taking the position that he was not in compliance with his probation terms,
which was surprising to him because he believed that he was incompliance with his probation terms
“as a matter of law....” TR 35:8-24. The decision in that case is the 2024 California Medical Board
Decision, IC Exhibit | in this matter that was rendered in July 2024, effective August 23, 2024, TR
36:13-14.

Cross-examination

Initially, IC counsel made it clear on the record that Respondent was not charged with the
failure to report the California discipline. (That reporting is IC Exhibit 2.)

Next, Respondent was asked about the California Medical Board hearing in the summer of
2022 which he believed was a rehearing of the writ that overturned the 2020 California Medical
Board Decision, together with the results of that hearing. TR 37:17-39:10.

Respondent was then asked about the “surprise” he felt when the California Medical Board
took steps to revoke his probation in 2023, and he reiterated that he felt he was in compliance with
probation terms as a matter of law based upon advice from his attorney, Mr. Rifat. TR 40:1-9.

Respondent was then asked about his interactions with his California probation officer,
Virginia Addis. He testified that he met with her quarterly, and that there were discussions about I'T

pump therapy, which he stated was in a “gray matter” and uncertain, according to Ms. Addis.’

5 This would be the 2022 California Medical Board Remand Decision.”
7 Please note that ALJ Alvord found that Ms. Addis did not corroborate this “gray area” testimony regarding
Respondent’s IT pump practice. NSMBE 031.
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Nevertheless, when Ms. Addis would ask: “Are you doing any [T care?” he would respond: “Well,
occasionally I'm helping out, yes.” He made it clear that this was “after the writ” and that: “So to be
clear, 1 didn’t do anything until I was—after the Superior Court issued their writ and overturned the
case.” TR 40:10-41:22.

Respondent acknowledged that his license to practice medicine in California has been
revoked. TR 42:8-9. Further, his California clinics are closed, and he is not working (in medicine) in
California. TR 42:15-43:4.

Respondent was then questioned about why he “took the Fifth” and refused to answer his
probation officer’s questions regarding IT pump treatment in September 2022 as referenced in IC
Exhibit 1, page 19, paragraph 56. NSBME 020. He responded that he was under federal indictment
with 64 felony counts against him and that “1 was counseled by my counsel to take the Fifth so I
wouldn’t self-incriminate....” TR 45:13-16.

Respondent was then asked further questions about advice he had received from his legal
counsel, Mr. Rifat, who also told him that he could use IT pumps again as a matter of law. TR 46:19-
22. He was also referred to IC Exhibit 1, page 22, paragraph 68, NSBME 023, where AL} Alvord
noted that Respondent testified he treated one patient with IT pump on September 1, 2022, because
he believed that after the ruling in Writ L, the 2022 California Medical Board Decision (with the IT
pump practice restriction) was void as a matter of law based on attorney Rifat’s advice. TR 47:2-10.

Next, Respondent was asked about the patient disclosure letter he provided to patients as it
was discussed by ALJ Alvord in IC Exhibit 1, NSBME 025-026. Respondent testified that the
disclosure letter was written by his lawyer, and that it stated that he had been advised by counsel that
as a matter of law the 2022 California Medical Board Decision was set aside and that this was true
and not misleading. TR 47:11-48:6.

Re-direct examination

Respondent was again asked about the patient disclosure letter he provided to patients and

again testified that he thought the facts stated therein were accurate at the time it was written by Mr.

Rifat. TR 19:5-14.3

8 Obviously, the California Medical Board disagreed.
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Respondent then read into the record a portion of ALJ Alvord’s paragraph 56 from the IC
Exhibit 1 (NSBME 020) where it was noted that Respondent’s probation officer, Ms. Addis, testified
that when Respondent “took the fifth” it was the only time she recalled that Respondent refused to
give her information that she requested. TR 50:4-14. Otherwise, his relationship with Ms. Addis was
“very good™ and that this instance was an outlier. TR 50:15-23.

Finally, Respondent testified that he referred to legal counsel on legal matters and that the
procedural history of the California Medical Board cases was *“extremely convoluted and confusing.”
TR 51:1-10.

Re-cross examination

Respondent read into the record certain findings from ALJ Alvord including: (i) The duty of
a physician is to give patients all information relative to their treatment decisions; (ii) Respondent
violated that duty; (iii) Respondent’s reliance on advice of counsel does not insulate him; and (iv) that
a professional is not immune from license discipline simply because an attorney was consulted and
the advice was relied upon. TR 52: 6-24.

Further re-direct examination

Respondent testified that he did not agree with the conclusions of the ALJ Alvord. TR 54:1-
8.9

Hearing officer questions

The undersigned Hearing Officer asked Respondent several questions. First, Respondent
testified that there was no writ action regarding the 2024 California Medical Board Decision, which
is the basis of this matter. Next, Respondent acknowledged that the federal charges against him were
resolved by a misdemeanor plea deal. TR 54:14-56:3.'°

C. Respondent’s witness Matthew Rifat, Esqg,

Direct examination

Mr. Rifat is a California attorney who represented Respondent in 2018 and thereafter
regarding the accusations brought by the California Medical Board, including the hearing that

occurred on the first (2018) accusations. TR 61:5-16. That hearing was a multi-day hearing that was

9 Again, Respondent did not challenge the 2024 California Medical Board Decision by a writ.
10 Respondent also clarified (hat the federal charges were fully adjudicated and resolved by April 2024. TR 57:13-14.
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done in two (2) phases. TR 62:2-6. He described the substance of the ALI’s decision in that case, as
well as the terms of probation. TR 62:11-63:9. He also testified that such decision was challenged by
a writ proceeding with the Superior Court, and that during the pendency of the writ proceeding,
which was decided in January 2022, Respondent was compliant with the terms of probation. TR
64:3-65:9.

Mr. Rifat testified that between the 2020 California Medical Board Decision date and the date
that the writ order setting aside that decision in 2022, the California Medical Board filed its second
set of accusations (the 2020 accusations) against Respondent, which he referred to as the “backstop
accusation” that “basically stereotyped or mimicked the original accusation” and in his opinion
“served no proper regulatory purpose.”!’ TR 66:6-24. Mr. Rifat represented Respondent in the
hearing on the 2020 allegations which occurred in early October 2021. TR 67:11-17. He also
testified that shortly after that hearing, the California Medical Board lifted the IT treatment and care
restriction for Respondent, so that he could then again provide such care to patients. TR 68:4-12.

Following this, Mr. Rifat explained his understanding of the 2023California Medical Board’s
Secision on the 2020 accusations, acknowledging that it was a “procedurally convoluted case.” TR
68:19-29. Mr. Rifat also testified that in his opinion, any IT pump restriction placed on Respondent
in the 2022 California Medical Board’s decision on the 2020 accusations (effective January 2022)
was “ameliorated” by the earlier October 2021 restoration of such privileges. TR 69:10-70:8.

Mr. Rifat then gave a very long narrative on his understanding of what happened after the
Superior Court writ decision on the 2018 accusations. This included what he characterized as an
“invented” new proceeding that “excised” two (2) patients from the original accusations about whom
Respondent had been prevented from presenting expert testimony and essentially reconsidered the
other three (3) patients. He characterized the California Medical Board’s decision on the
reconsideration issue “bizarre.”’? TR 70:16-73:2.

Mr. Rifat then went on to testify as to his understanding regarding the 2022 California Board

Remand Decision, and as far as he was concerned, there was no restriction on Respondent regarding

'* The California Medical Board obviously disagreed, and the writ challenge to these so-called “backstop accusations™
failed, vindicating that board’s ultimate decision.

12 1t is again noted that the writ challenge to this so-called “bizarre” action failed, again vindicating the California
Medical Board’s position and decision.
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IT care and treatment.'* TR 73:7-22. He then acknowledged that in July 2023, the California
Medical Board filed a petition to revoke Respondent’s probation and that the reasons for such petition
included Respondent providing IT care to patients when he was prohibited from doing so, as well as
issues related to the patient disclosure letter and the accuracy of same. TR 74:5-75:2,

Mr. Rifat then testified that Respondent’s discipline was quite a “political case.” He also
testified that in his “legal assessment,” the patient disclosure “was sufficient.” He testified that in his
“legal opinion” Respondent was able to provide IT treatment to patients after the IT restriction was
lifted in October 2021. TR 75:5-76:6. According to Mr. Rifat, Respondent listened to Mr. Rifat’s
advice (that he could provide IT care) and indicated that while he (Mr. Rifat) might be “legally
correct,” he (Respondent) would “self-restrict” to avoid potential issues, and that he would only
provide IT pump treatment if necessary or under urgent emergent situations. TR 76:6-19, Mr. Rifat
then acknowledged that the hearing on the 2023 accusations resulted in the ALJ (Alvord) disagreeing
with his legal position and issuing a recommendation for revocation that the California Medical
Board adopted. TR 76:20-77:12. Therefore, Mr. Rifat testified that Respondent does not currently
hold a license to practice medicine in California but that “when the time comes around” he will apply
for restoration of his license, TR 77:13-17.

Cross-examination

The initial portion of the IC’s cross examination ended up being a legal argument regarding
the relevance of Mr. Rifat’s legal representation of Respondent when he first applied for licensure in
Nevada in 2018. Eventually, after the various arguments were made for the record, IC counsel was
asked to “move forward” onto relevant matters, with the record being clear that Mr. Rifat had
represented Respondent for a long period of time, not just in California but also in Nevada. TR 78:9-
83:18.

Next, Mr. Rifat was asked about his interactions with Respondent’s probation officer,
Virginia Addis. He stated that he regularly communicated with Ms. Addis, who “seemed to have
affection and respect for Dr. Smith.” TR 84:8-20. He also had constant contact with the Deputy

Attorney General (“DAG”™) handling the case against Respondent, Joe McKenna. He does not recall

13 The California Medical Board obviously disagreed, and its position ultimately prevailed when Respondent’s writ
challenge (Writ 1II) failed.
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DAG Mckenna telling him that Respondent could treat patients with IT pumps in the latter part of
2022. TR 84:24-85:23.

Mr. Rifat then described the process of restoration of Respondent’s California license and the
reconsideration proceedings that occurred in California. He continued to maintain that the
“reconsideration” hearing that occurred after the successful writ proceeding was “‘procedurally
improper and extralegal.”'* TR 86:5-87:9.

Re-direct examination

Mr. Rifat was again asked about the “reconsideration” process and hearing after the writ
decision. He maintained that the 2022 California Medical Board Remand Decision simply deleted
reference to two patients from the original order, which Mr. Rifat testified that this did not remedy

the fair trial issue because “you can’t just redact out a couple of patients and cure the problem of

having excluded the expert.” TR 88:7-89:5."

D. Witness credibility assessment

There were no issues with the credibility of 1C witness Ernesto Diaz, who mainly testified
about his efforts to obtain a certified copy of the California disciplinary order.

The veracity and credibility of Respondent Dr. Smith must be judged against the overall
backdrop of this case, and most importantly, his very long and contentious disciplinary history with
the California Medical Board.

Respondent’s testimony at the formal hearing relatively straightforward, which makes sense
given the reality that this case is not a re-litigation of his prior California disciplinary cases. He
acknowledged his basic disciplinary history before the California Medical Board and acknowledged
(as he must) that his California medical license has been revoked. He was respectful and pleasant to
all participants at the formal hearing. Nothing he testified to leads this Hearing Officer to believe that
he was being less than candid; however, his testimony did show that he has trouble accepting the
adverse outcomes of his various California disciplinary cases as well as the reasons therefor.

It bears repeating that ALJ Alvord, who recommended the revocation of Respondent’s

California medical license in IC Exhibit 1, assessed his credibility as follows:

" Once again, and not to unduly belabor the point, Mr. Rifat’s legal position in this regard did not prevail.
15 The writ petition challenging the 2022 California Board Remand Decision was denied.
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Respondent’s Credibility

87. Respondent’s testimony that he was confused by the complex procedural history
of his disciplinary cases and was misled by the board was not credible. His
answers to questions were evasive and self-serving. He misrepresented the status of
his federal criminal conviction. On the one hand, he testified that he was trying to
comply with his probation. On the other hand, he chose 1o treat the 2022 Board
Decision’s IT pump practice prohibition as If it was void while he knew the board did
not agree with that position.

NSBME 030.

Since the 2024 California Medical Board Decision at issue in this Nevada matter incorporated
ALJ Alvord’s recommendation for license revocation, the undersigned Hearing Officer submits that
this Board should give significant weight to the credibility assessment found in ALJ Alvord’s
analysis and findings quoted above.

The veracity and credibility of attormey Mr. Rifat must take into consideration the fact that
this Nevada matter, and the formal hearing, is not a re-litigation of the substantive disciplinary issues
that were before the California Medical Board in the various cases discussed in IC Exhibit 1. Similar
to Respondent, Mr. Rifat appears to have a difficult time accepting the fact that with the exception of
partial (procedural) success on Writ I, Respondent’s factual and legal position on matters in
contention have been rejected by various ALIJs, the California Medical Board and the California
Superior Court judges considering the various writ applications.

Nevertheless, Mr. Rifat continued to characterize the California Medical Board’s disciplinary
actions and processes as being invented, procedurally improper, extrajudicial and serving no
regulatory purpose. Continuing to pound this drum is utterly irrelevant to whether Respondent had
his medical license revoked in the 2024 California Medical Board Decision, which is the only issue
that the IC must establish to prove its case that Respondent is subject to a Nevada disciplinary case

through this Board.
Iv. FINDINGS and RECOMMENDATION
1. Findings.
As noted previously, the case before the NSBME is not a re-litigation of the cases against

Respondent brought by the California Medical Board. Additionally, it is important to again note the
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comments of Respondent’s Nevada attorney, Ms. Beggs, at the beginning of the formal hearing that
the ultimate issue is “what the appropriate discipline might be at the time of adjudication in this

case.”
With this in mind, the complaint herein alleges a single count:

Count I: NRS 630.301(3)—Disciplinary Action by Another State Medical Board.

The single count in this matter is based upon NRS 630.301(3) which provides that any
disciplinary action, including, without limitation, the revocation, suspension, modification or
limitation of a license to practice any type of medicine, taken by another state, is grounds for
initiating disciplinary actions against a licensee.

The IC has obvicusly proven its case by a preponderance of the evidence by virtue of the
2024 California Medical Board Decision, IC Exhibit |. That decision, unchallenged by any writ
proceeding, revokes Respondent’s California medical license, and is the disciplinary action by
another state medical board that is the basis of this Nevada disciplinary proceeding.

2. Recommendations.

As noted previously, the ultimate issue in this case is not whether Respondent is subject to a
disciplinary action before this Board; rather, as stated by Respondent’s counsel, the ultimate issue is
“what the appropriate discipline might be at the time of adjudication in this case.”

In that regard, this Hearing Officer notes that in the 2024 California Medical Board Decision,
ALJ Alvord found that the California Medical Board had proven its case against Respondent not just
by a preponderance of the evidence but that “[e]ven if the required standard of proof were clear and
convincing evidence, which it is not, the evidence in this case meets that higher standard.” NSBME
034.

There is no question that Respondent is a highly educated professional who has been a
licensed physician since the late 1980’s. There is no evidence that prior to 2018, Respondent had any
disciplinary issues with the California Medical Board. The evidence is clear (and convincing),
however, that beginning in 2018, Respondent and the California Medical Board engaged in numerous
disciplinary matters, all of which centered on Respondent’s IT pump treatment practice. These

matters ultimately culminated with the revocation of Respondent’s California medical license.
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As noted, during his testimony at the formal hearing, Respondent had trouble accepting the
adverse outcomes of his various California disciplinary cases as well as the reasons therefor,
Specifically, he had a hard time accepting the findings of the ALJs in several of his California
disciplinary cases that he violated probation restrictions under the California Medical Board's
various orders regarding IT pump care and treatment. He continued to justify his actions based on
the advice he received from legal counsel Rifat, even though if he had read the actual ALJ orders he
would have learned that advice of legal counsel is not a defense to the disciplinary charges and would
have also learned that the Writ II California Superior Court judge labeled Mr. Rifat’s legal arguments
“defective.”

Based upon the foregoing, it is respectfully recommended that this Board determine the
appropriate discipline warranted under these circumstances, up to and including license revocation
which mirrors the 2024 California Medical Board Decision, taking into consideration Respondent’s
long and contentious disciplinary history before the California Medical Board which led to the
revocation of his California medical license, together with the reasons for such revocation.

DATED this | 5 _ day of January, 2026.

e

CHARLES BURCHAM

Email: charlie@northernnevadaadr.com
Tel: (775) 750-2998

Hearing Officer
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CERTIFICATE OF SERVICE
I hereby certify that [ am employed by the Nevada State Board of Medical Examiners and
that on the 14th day of January, 2026, [ served a file-stamped copy of the foregoing SYNOPSIS
OF RECORD/FINDINGS AND RECOMMENDATIONS, via USPS Certified Mail, postage pre-

paid, to the following parties:

DAVID JAMES SMITH, M.D.
c/o Lyn E. Beggs, Esq.

316 California Ave., #863
Reno, NV 89509

Attorney for Respondent

0 3045 5242 77
Tracking No.: 9449 0L78 Aa<d0 3

With courtesy copy by email to:

Lyn E. Beggs, Esq., at [lyn@lbeggslaw.com]
Don K. White, Senior Deputy General Counsel [dwhite@medboard.nv.gov]

DATED this i'j " day of January, 2026.

MEG
Legal As
Nevada State Board of Medical Examiners
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Case No. 25-47823-1
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Respondent.
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Renc, Nevada
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-00o0-
RENO, NEVADA, THURSDAY, NOVEMBER 13TH, 2025, 9: 00 A. M

-00o0-

HEARI NG OFFI CER BURCHAM This is the tinme and
pl ace set for the formal hearing in the matter of David

Janes Smth, MD., charged in the conpl aints agai nst that

physi ci an.
Today is the 13th of Novenber, 2025. |I'mCharlie
Burcham |'mthe hearing officer present at the office

of the Board of Medical Exam ners on Gateway in Reno,
Nevada.

Il would |ike counsel to state their appearances
for the record and who they represent.

MR. WHI TE: Don White, Senior Deputy Cenera
Counsel for the Nevada State Board of Medical Exam ners,
| nvestigative Conm ttee.

MS. BEGGS: Good norni ng.

Lynn Beggs on behalf of Dr. David Smth, who is
present with ne.

HEARI NG OFFI CER BURCHAM Il will -- as | nentioned
before we went on the record, I'll be swearing the
w tnesses in when they're call ed.

Procedural ly, just very quickly for the record,
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the conplaint in this matter was filed on June 24th,
2025. Respondent's Answer and Notice of Defense was
filed on July 22nd, 2025. The early case conference was
held on July 30, 2025, and that set various dates. The
pre-hearing statements were tinely filed by the parties.
The pre-hearing conference took place on October 13,
2025. That's the basic procedural background of the
case.

Are counsel ready to proceed?

MR. WHI TE: Yes.

MS. BEGGS: Yes.

HEARI NG OFFI CER BURCHAM  Counsel has requested
that the Rule of Exclusion of the w tnesses be invoked,;
correct?

MR. WHI TE: Yes. Thank you.

HEARI NG OFFI CER BURCHAM There's only going to

be, as | understand, one Zoom wi tness, who is currently

doi ng other things. He'll be called in and he's silent
now. | think that's the only one we really have to worry
about .

MR. WHITE: And M. Diaz, our chief investigator,
one of our wi tnesses, he also will not be privy to what
is going on here otherw se.

HEARI NG OFFI CER BURCHAM Before we went on the

record, we discussed a little bit about the exhibits.
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The 1C has two exhibits, Exhibit 1 and 2. Exhibit 1, |
believe, is the operative current decision out of the
California board; correct?

MR. WHI TE: Correct.

HEARI NG OFFI CER BURCHAM  And Exhi bit 2 appears to
be an email ?

MR. WHI TE: Correct.

HEARI NG OFFI CER BURCHAM  That | ooks like it m ght
have transmtted Exhibit 1. |Is that kind of what it was?
MR WHITE: It was all around the sanme tine,

correct. Yes, that was -- it's an email actually from
Lynn Beggs to ne stating that this is a formal -- this is
the -- well, just look at it here.

HEARI NG OFFI CER BURCHAM Il want to make sure,
because on Exhibit 2 it references, Please find attached,
and nmy Exhibit 2 has nothing attached.

MR. WHI TE: Not hing attached?

HEARI NG OFFI CER BURCHAM |s sonet hing attached?

MR WHITE: | can get it for you really easily.
It's just a letter from Ms. Beggs to ne saying that
she's -- showing that there was -- there was a fornma
action taken.

HEARI NG OFFI CER BURCHAM I f you want -- if the
| awyers want that as an exhibit, the letter, the

attachnment to Exhibit 2, et me know.
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Do you, Lynn?

MR. WHITE: Wuld you like ne to do that?

MS. BEGGS: | think just to make sure that we have
a full -- 1"ve got a copy of it, it's all of a paragraph.
| think just to have a conplete record --

MR. WHITE: | can print it out really quick.

HEARI NG OFFI CER BURCHAM Let's do that, print
that out. The reason is the official Exhibit 2
references an attachnment and | think the attachnment
shoul d be on it.

MR WHITE: All right. | can do that.

HEARI NG OFFI CER BURCHAM Let's take a two-m nute
br eak.

(O f the record.)

HEARI NG OFFI CER BURCHAM W' re back on the
record. We have now obtained the attached letter that
was referenced in Exhibit 2, and it's a letter from
attorney Beggs to attorney White dated July 31st, 2024.
That letter attached Exhibit 1, which was the decision
out of the California board.

Correct, counsel?

MR. WHI TE: Correct.

MS. BEGGS: Correct.

HEARI NG OFFI CER BURCHAM  So these exhibits are

adm tted?
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MS. BEGGS: No objection.

HEARI NG OFFI CER BURCHAM Admitted and can be used
for purposes -- for all purposes by the parties and
attorneys.

(Exhibits 1 and 2 were admtted.)

HEARI NG OFFI CER BURCHAM  We've taken care of the
exhibits, the procedural history of the case, any other
prelimnaries before openings?

M5. BEGGS: | don't believe so.

MR, WHI TE: No.

HEARI NG OFFI CER BURCHAM  Okay. M. Wite?

MR. WHI TE: Thank you -- actually, you have one
prelimnary. There's a copy.

HEARI NG OFFI CER BURCHAM M. White -- |I'msorry.

MR. WHITE: There is a copy of the letter in that
down there for the w tnesses?

MS. FUENTES: Yes.

MR. WHI TE: Thank you. GCkay. |I|I'mready to do ny
openi ng.

HEARI NG OFFI CER BURCHAM M. \White?

MR. WHI TE: Pursuant to what has been marked and
adm tted now by stipulation of the parties as Exhibit 1,
the two cases that the California Medical Board brought
against Dr. Smith originated in 2020 and 2021 -- actually

they originated before that, but they went to hearing in
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2020 and 2021. After nmuch litigation, Dr. Smth ended up
on probation in both cases in California -- actually they
ran the probations concurrent, if I'mcorrect on that.
Even though one was an a year |ater, they ran it so that
he was going to be off probation on both cases at the
same tine.

Based on those cases, the Nevada State Board of
Medi cal Exam ners, where we are today, brought forth a
case in 2022. That matter was settled in 2024. Just
giving a little context -- it's not really relevant to
this but it gives a little bit better context.

Meanwhi | e, the California Medical Board found that
Dr. Smith had violated his probation; specifically, he
used intrathecal punps on three patients. This is after
2024, after the settlenent in Nevada. At that point, the
California Medical Board already had its hearing but they
had not put out the order, Exhibit 1. It was about a
nmonth away. At that point, they determ ned that
Dr. Smith had violated his probation in California;
specifically, he used intrathecal punps on three patients
or it involved -- he did treatnment on three patients that
i nvol ved intrathecal punps when he was prohibited from
doing so at that point.

And his disclosure to them-- to the three

patients, also he had to do a disclosure regarding his
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| egal status and they determned -- and it's in the order
that is attached as Exhibit -- as Exhibit 1 -- that

his -- he needed to disclose his legal status with his
patients, and that -- fromthe California Medical Board,

and it was inaccurate and m sl eading. So those two
things are the reason they revoked his probation,
ultimately revoked his license to practice nmedicine in
California, and that is --

HEARI NG OFFI CER BURCHAM Can you tell ne, under
California parlance, revoked the license, is there a word
of art in that? | read the decision and | want to nake
sure that | understand what California refers to.

Because if we | ook at the order, Exhibit 1 --

MR WHITE: | think it's the very |ast page, 41.

HEARI NG OFFI CER BURCHAM So it says, "Respondent
is revoked" -- okay, "Surgeon Certificate is revoked," so
that is basically the nmedical |license to practice
medicine in California; correct?

MR. VWHI TE: Correct. Yes.

HEARI NG OFFI CER BURCHAM | wanted to be sure on
t hat .

MR WHITE: | think California just -- |'m not
positive about this, so ny opening statenent -- but they

do break it down into many nore things than we do here.

We don't, here in Nevada, |icense by any specialty. It's
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just get a licensed to practice and then you're within
t he scope of your license.

HEARI NG OFFI CER BURCHAM  When | was reading
t hrough the docunents and the exhibit, I wanted to make
sure that in California therefore, for Dr. Smth, there
is no current |license; correct?

MR, WHI TE: No.

HEARI NG OFFI CER BURCHAM Is that correct?

MS5. BEGGS: That is correct.

HEARI NG OFFI CER BURCHAM  Counsel, thank you. |
just needed that clarified because | didn't want to get
into semantic confusion about what happened in California
versus here. That clarified it. Thank you.

MR. VWHI TE: Thank you for the question. Good
questi on.

And | m sspoke. In Nevada we don't -- we don't
license by specialty, we just -- they get a license to be
a nedi cal doctor and then they have to be within the
scope of their practice, their training.

HEARI NG OFFI CER BURCHAM  And certificate, the
word certificate just -- that's license -- essentially
i cense?

MR WHI TE: Yes.

HEARI NG OFFI CER BURCHAM Got it. Go ahead.

MR WHITE: So just to back up a little bit, so
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soon after the Nevada Medical Board settled its case with
Dr. Smth, which was on June 7, 2024, this order from
California, which is Exhibit 1, was dated July 2nd, 2024.
So you can see there was only about three weeks after
that that this -- this order cane out -- this order was

i ssued.

The formal hearing here today is to present
evidence to determne if M. Smith violated the Nevada
Medi cal Practice Act with regard to the formal conpl ai nt
filed in this matter on June 24th, 2025. And
specifically the conplaint alleges one violation of the
Nevada Medical Practice Act, which is Count |, under NRS
630.301(3), disciplinary action by another state nedical
boar d.

Respondent was originally |icensed by this board,
Nevada Board, on April 16, 2018. Wth regard to Count I,
t he evidence that we have here will show and any
testinony will show that respondent was disciplined by
the California Board, and pursuant to a final order
deci sion dated July 2nd, 2024, in Case No. 800 -- or
800- 2021- 081615, where respondent's probation in Case
No. 800-2018-042234 was revoked, thereby lifting the stay
of the disciplinary order and revoki ng respondent's
Physician's and Surgeon's Certificate No. G66777, which I

put in parentheses, his license to practice nmedicine in
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California. And that decision is attached, as we've
stated, and admtted as -- in the conplaint -- it's
attached in the conplaint and also admtted as Exhibit 1.
The California Board found that respondent treated
patients, like | said, involving intrathecal punps from
August 22nd -- excuse ne -- August of 2022 through
Oct ober of 2022, at a tinme when he was prohibited from
doing so. And that is page three of the Decision Sunmary
in here for reference |ater on.
The California Board al so found respondent
violated his informed consent duty to patients by
know ngly maki ng fal se and m sl eadi ng disclosures to
patients concerning his disciplinary status. It is also
in that sanme part on page three of the Decision Summry.
The testinmony and evidence that will be presented
today will establish by a preponderance of the evidence
that Dr. Smith was indeed disciplined by another state

medi cal board; namely, California, as charged. Thank

you.
HEARI NG OFFI CER BURCHAM  Ms. Beggs?
MS. BEGGS: Good norni ng.
HEARI NG OFFI CER BURCHAM  Good nor ni ng.
MS. BEGGS: It is the position of Dr. Smth that
we certainly will not be contesting the fact that the

California Medical Board took action against his |icense
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in 2024, and which was then duly and properly noticed to
t he Nevada State Medical Exam ners as evidenced by
Exhibit 2, which has been adm tted through stipul ation.
However, in regard to the information that is going to be
provi ded today and which | think is salient not only for
t he purposes of this hearing but also the adjudication in
this matter, is the context and the background of these
cases, and confusion in regard to -- | shouldn't say
confusi on, but vagueness in regard to the prohibition

against Dr. Smth doing any treatnent or care related to

intrathecal punps. |I'mnot going to say that correct
today. | just knowit, |I'mnot going to do that.
As the evidence will show and through the

testinony provided today that there was an initial action
initiated by the California Board in 2018 related to
patients in 2012 and 2017. There was a hearing in that
case with an order that was eventually -- which was
adopted by the California Medical Board in August of 2020
placing Dr. Smth on probation with nultiple terms and
condi ti ons.

That order at the tinme had a restriction on his

ability -- and for the purposes of just not nessing up
the nanmes |I'I1l call it IT punps today, if that's fine for
the hearing -- there was a restriction on his ability to

performIT care and treatnent, that was part of that
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initial probation. However, that restriction would be
removed after he conpleted a conpetency course, which he
did. That restriction was actually renoved by the
California Medical Board in October of 2021, days after a
hearing was held in the second accusation that was filed
by the California Board in Decenber of 2020. And I
apol ogi ze, this tineline is a bit confusing but through
the testinmony | think it will becone a little bit nore

cl ear.

It is inmportant to note that the original
decision -- and I'll call it the first accusation which
placed Dr. Smith on probation in August of 2025, was
overturned by the California Superior Court on
January 24th, 2022. The testinony today regarding the
fact that the California Board decided to have a
reconsi deration hearing, although not allowed by the
Superior Court order, which placed Dr. Smth back on
probation on -- pardon ne -- on August 2022 with
retroactive to Septenmber 2020.

VWhat is inmportant about that reconsideration order
is, again, the California Medical Board had the sanme
restriction on I T punps, that that restriction would be
renoved after Dr. Smth had conpl eted the conpetency
course, which he had already done. To make matters nore

confusing, however, is after this hearing on the second
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accusation, which took place in October 2021, days before
the IT restriction was renoved by the California Board,
that case was decided by the California Medical Board in
a deci sion which was effective in January 2022, which
prohibited Dr. Smith fromperformng and treating I T punp
patients. That decision was also challenged by a wit,
whi ch was not decided until February 2024.

In the interim Dr. Smth did provide -- and he
will testify to this, he did provide treatnment to three
patients, three patients only between August and Novenber
of 2022 in the understandi ng based on his | egal counsel's
advice and the fact that |IT restrictions had been renoved
by the California Board in October 2021, that he was able
to do so. Dr. Smith conplied with all terns and
conditions of the California Medical Board probation,
which you'll hear were very arduous and that there was
some confusion as far as the IT restriction.

It is the position of Dr. Smth and M. Rifat, who
wll be testifying today, that part of the action taken
by the California Board in this case was, frankly,
retribution for Dr. Smth having the audacity to
chal l enge their decisions and that the revocation of his
medi cal license in California, or his registration for
pur poses of California term nology, was inappropriate in

this case.
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Again, the information to be provided today is not
necessarily salient to the fact that the California
Medi cal Board did take action against Dr. Smith's |license
in July of -- pardon ne -- June of 2024, but rather as
far as what the appropriate discipline mght be at the
time of adjudication in this case. W believe that
context and the tineline of this case is germane and
salient to the full decision that is going to be made in
t his case.

Thank you.

HEARI NG OFFI CER BURCHAM  Thank you.

I[t's your turn.

MR. WHITE: First wtness?

HEARI NG OFFI CER BURCHAM  That's ri ght.

MR. WHITE: At this point, |I call Ernesto Diaz.

Good norning, M. Diaz.

MR. DI AZ: Good norning.

MR. WHITE: You need to be sworn in first.

HEARI NG OFFI CER BURCHAM M. Diaz, |I'm Charlie
Burcham the hearing officer. The court reporter is
going to swear you in. You probably know how to do that,
but raise your right hand.

(Wtness sworn.)

A
A
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ERNESTO DI AZ

called as a witness on behal f of the Board,

havi ng been duly sworn, testified as foll ows:

+++ DI RECT EXAM NATI ON +++
BY MR. VWHI TE:

Q M. Diaz, please tell the hearing officer and
court reporter your first and | ast nanmes, and spell them
for the record.

A My nanme is Ernesto Diaz; E-R-N-E-S-T-O, D-I-A-Z

Q Thank you.

VWhere do you work?

A | work for the Nevada State Board of Medica
Exam ners.
Q I n what capacity do you work for the Nevada State

Board of Medical Exam ners?
A |"mthe Chief of Investigations.
Q How | ong have you worked here at the Nevada State

Board of Medi cal Exam ners?

A Approxi mately five years and six nonths.

Q Were you hired as the Chief of Investigations?
A | was.

Q You understand why we're here today, to present

evidence so that the Board can determine if Dr. Smth

vi ol ated the Medical Practice Act?
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A Yes.

Q As Chief of Investigations, do you still maintain
a casel oad -- your own casel oad?

A | do.

Q Did you assign yourself to this matter?

A This one | did, yes.

Q Have you had the opportunity to reviewthe
docunents in the binder in front of you?

A Yes.

Q Il will tell you -- I"Il represent to you right now
we' ve stipulated to the adm ssion of these exhibits so we
don't need to go through everything to establish any kind
of -- we don't need to authenticate them and get them
admtted. They' ve already been stipulated to.

A Under st ood.

Q Let ne ask you a couple of questions and get you
out of here after Ms. Beggs has a chance to ask you, too.

A Sure.

Q So typically in a case, would you send out an
all egation letter?

A Yes. Normally when we receive a conplaint and
open an investigation, we send the |licensee or respondent
what we terman allegation letter. It just lays out the
all egations in the conplaint the Board received.

Q And was that done in this matter?
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A No, it was not.
Q Wy wasn't it done, from your understandi ng?
A | was notified through Dr. Smth's attorney that

an allegation |letter was not needed in this case in order
to hopefully expedite the process.

Q Okay. |I'Il just have you look to at |east testify
as to whether you're famliar with those docunents that

are in front of you. Exhibit 1, are you famliar with

t hat ?

A Yes, | am

Q Okay. Now, you -- I'll represent to you that we
received a copy from M. Beggs. |It's already been

established this nmorning before you wal ked into the room
when she sent formal notice that he had been disciplined
in California, so it's attached. So we had that, and

that's where we ended up with the first copy. Then at

sone point did you -- did you try and get a certified
copy?
A | did. On October 9, 2024 -- I'msorry -- 2025, |

contacted the California State Medical Board through an
i nvestigator I worked with before and requested certified
copies of the decision and order in this matter.

Q And if you look at the front page, | think -- very
front page NSBMEOO1l, does that have a stanp that shows

Cust odi an of Record?
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A Yes, it does.

Q And what is that date?

A Oct ober 10, 2025.

Q Ckay. So you did -- was this based on your -- was

this a result of your asking sonmeone at the California
Medi cal Board to send this to you?

A Yes.

Q Is this the sane -- is this the sane thing we had
sent to us from Ms. Beggs?

A Yes, mnus the certification on the bottom

Q Thank you.

And do you see the next exhibit, which is page 42,

SO one page -- nowit's two, I'Il explain to you in a
second?

A Yes, | do.

Q Okay. So the first one is -- you see it's an
emai | ?

A Yes

Q OCkay. It looks like it was sent from-- who sent

that, to whom and from whon?
A This was sent from Lynn Beggs to Don White at the
Medi cal Board regarding Dr. David Janmes Smith
Q Regardi ng what exactly? What does it say there?
A This was notifying the Nevada State Board of

Medi cal Examiners, as required, to self-report any
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di sciplinary action; in this case, the California Medical

Board acti on.

Q Okay. And it actually has your nane at the top,

the very top of the email?

A Yes, it does.

Q Okay. So did -- maybe | sent it to you so you'd

have it for your records?

A | believe you did send this to ne. At that point,

| subsequently opened an investigation as well.

Q Then we added the letter that was attached for

clarification. [It's just -- it just seened nore

streamined, if you can see that? W didn't have it

t here when you revi ewed these docunents earlier,
you can see that that is now just the letter that
attached, do you want to review that for a nonent

A Sure. Ckay.

Q It's two-sided, too.

A Okay.

Q Okay. |Is that sonmething you' ve seen prior

sitting down here today?

but if
is

?

to

A Yes. It was included in the email attachnent as a

cover sheet.

MR. WHITE: | have no further questions for

M. Diaz.
HEARI NG OFFI CER BURCHAM Cr oss-exam ne?
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+++ CROSS- EXAM NATI ON +++
BY MS. BEGGS:
Q M. Diaz, do you have anything to do with

nmonitoring of probation if a licensee is on probation?

A You nean as far as conpliance?

Q Yes.

A | do not. That would be our Deputy Chief.
Q Thank you.

MS. BEGGS: Nothing further.

HEARI NG OFFI CER BURCHAM  Thank you, M. Diaz.

THE W TNESS: Thank you, sir.

HEARI NG OFFI CER BURCHAM  Short nor ni ng.

THE W TNESS: Probably the shortest in ny career
in testinony. Have a good day.

HEARI NG OFFI CER BURCHAM M. White?

MR WHITE: Can we go off the record a second for
housekeeping really quick?

HEARI NG OFFI CER BURCHAM O f the record.

(Of the record.)

HEARI NG OFFI CER BURCHAM  Based upon the
di scussion that we just had off the record with counsel,
the I C Counsel White has suggested and Ms. Beggs has
agreed to the concept that the ICwll rest at the
current time, kick it over to Ms. Beggs, who can cal

Dr. Smth to testify. On Cross-examnation, M. Wite
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wi ||

ot herwi se on direct.

have the opportunity to ask whatever he woul d ask

Basically he's an adverse w tness,

so you can do whatever he's going to do that on that.
Correct?
MS5. BEGGS: That's correct.
HEARI NG OFFI CER BURCHAM Al |l right.
Dr. Smth, we haven't sworn you in yet. You know

the rules, so raise your right hand.

(Wtness sworn.)
M5. BEGGS: |Is it easier for Dr. Smth to testify
here, or we can have hi m nove?

HEARI NG OFFI CER BURCHAM  This is nice because ny

neck doesn't have to twi st so hard.

MS. BEGGS: Perfect.
THE WTNESS: |'m hard of hearing so that hel ps ne
as well. Thank you.
MR. WHITE: |'m confortable.
HEARI NG OFFI CER BURCHAM As long as the court
reporter -- is that okay?
MS5. BEGGS: Great. Perfect.
A
A
A
A
A
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Hearing; November 13, 2025

DAVI D JAMES SM TH, M D.

called as a witness on behalf of the Respondent,

havi ng been duly sworn, testified as foll ows:

+++ DI RECT EXAM NATI ON +++
BY MS. BEGGS:
Q Dr. Smith, good norning.
A Good nor ni ng.
Q Woul d you pl ease state your full name and spel
your | ast nane for the court reporter, please?

A David Janes Smth; S-MI-T-H.

Q Dr. Smth, what is your current occupation?

A ' ma physician and surgeon.

Q VWhere are you currently working?

A Las Vegas Injury Pain Center in Las Vegas, Nevada.

Q How | ong have you been a physician?

A Si nce 1989.

Q VWhat is your primary practice area?

A I nterventional pain.

Q Dr. Smth, I"'mgoing to walk you through -- well,
et me ask you this. Was your -- did you hold a |icense

to practice nedicine in the state of California?
A | did.
Q Has that |icense subsequently been revoked?

A Yes, it has.
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Q Was that in July of -- pardon ne -- June of 20247
A Yes, it was.
Q So just to ask a few nore prelimnary matters,

were you previously or are you currently on probation
with the Nevada State Board of Medical Exam ners?

A Yes, | am

Q Are you in conpliance with the terns of that

probation?

A Yes, | am Absolutely, 100 percent am

Q " mgoing to ask you sone questions related to
your activities in California and if -- did the
California Board -- well, let nme ask you this. Wen were
you first licensed in the state of California?

A 1989.

Q Did you have any disciplinary action taken agai nst

you or initiated against you prior to 20187

A No. Not hi ng.

Q In 2018, did the California Board initiate
di sci plinary action against your |icense?

A Yes, they did.

Q And was that related to the treatnment of patients
with I'T punps?

A Sone were. Sone of the accusations the patients
did not have any intrathecal punp managenment or inplants.

| think there was one that had the punp and the other

Page 26

Veritext Lega Solutions
Calendar-NV @veritext.com 702-314-7200

SMITH ADJUDICATION
PAGE 103




© 00 N o o b~ w N P

N NN N NN R R R R R R R R R
O »h W N P O © O N o 0O M~ W N Rk O

Hearing; November 13, 2025

three or four didn't have the punps.

Q The patients at issue, were they seen by you
primarily between 2012 and 20177

A Yes. And sonme of them continued to see ne even
after 2017.

Q Was a hearing held regarding that case?

A Yes.

Q And ultimtely was there a decision issued by the
California Board which was effective in August of 20207

A Yes, it was.

Q Did that -- did that decision place you on
probation in California?

A Yes, it did.

Q Can you descri be sonme of the terns that you were
required to conply with under those terns of probation?

A There was many different terms. | was required,
of course, to establish with the probation officer and
then -- of course, that happened -- that included site
visits to both the clinics, one in EIl Centro that | ran
and one in San Diego, as well as site visits of the
surgical center | worked at in the sane building in San
Di ego. Those were every quarter

| had to have a practice nonitor specifically to

go over patient charts, and to ensure that | maintained

conpliance with ny ternms of probation, and that was due
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with the probation manager every quarter, so | had a
practice nonitor.

| also had ternms of probation that included
mul ti ple CMEs and courses in recordkeeping, in ethics,
in -- what were sone of the others? -- recordkeeping,
ethics, prescribing pain managenment, opiate prescribing,
and there may have been two ot her additional courses that
| was required to pass.

Then | was required to go to Texas -- to Texas
A & M and conplete a KSTAR program for the nedical board,
and | had -- essentially | had to do all that within one
year.

Q Can you expl ain what a KSTAR programis?

A So the KSTAR programis simlar to the California
PACE program and | don't know what it's called in the
state of Nevada, but it's basically a three-day
assessnent where they assess ny clinical skills, they
give nme different cases and actually several patients
that you have to see in a clinic setting. They're in the
field of pain medicine and you have to make the
appropriate diagnosis and treatnment recomendati ons.

And then there is psychol ogi cal assessnent and
there are several cognitive assessnents that have to be
taken over the period of time. There's a physical exam

and then there's also a nental health exam nation that
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has to be done. So they basically go through everything
with your clinical skills, your ability to nake
deci sions. There's conputer tests to make sure your
cognition is intact and you identify appropriate
patterns, as well psychol ogi cal exam physical exam and
then the clinical cases.
Then in addition to that, there are interviews

wi th other physicians in the comunity where they give
you cases reports and then grill you on how you would
handl e case and what you woul d do given certain vari abl es
t hat they woul d approach you for during the mddle of the
case and change it, and you had to respond. So all of
t hose things took about two-and-a-half days.

Q Did you conplete that?

A | did.

Q Did you pass that?

A | did.

Q Now, while you were conplying with the ternms of
your probation, was the case appeal ed?

A Yes, it was.

Q And was that through a wit filed with the
Cal i fornia Superior Court?

A Yes. In Los Angeles, | believe.

Q Did you continue to conply with the terns of your

probation during the pendency of that appeal ?
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A Yes.

Q And so do you recall approximately when a deci sion
was rendered by the California Superior Court?

A | believe it was February 28, 2022.

Q And did that decision overturn or set aside the
deci sion -- the August 25th, 2020, decision?

A Yes, it did.

Q So, inthe interim-- so there was about -- it
| ooks |ike about a two-year period of tine or a little
| ess than that that the appeal was pendi ng?

A Correct. About 18 to 20 nonths, | believe.

Q So inthe interim while that was pending and you
were conplying with the terms of probation, did the
California Medical Board file a second accusati on agai nst
you?

A Yes, they did.

Q Was that approximately Decenber of 20207

A Decenber of 2020? No. That was later, | thought.
Was it 2020? OCkay. Yes, it was Decenber of 2020.

Q And did that --

A That's when it was filed, yes.

Q That second accusation, did it have four causes of
action regarding patients that you saw approxi mately
bet ween 2015 and 20187

A Yes.
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Q Were the allegations simlar to the first

accusati ons?

A They were, yes -- in essence, yes.

Q Was a hearing held in that case?

A Yes, it was.

Q And was that in approxi mately October of 20217
A Yes.

Q The California Medical Board, after the tinme of
the hearing, is a decision rendered as soon as the
hearing is done?

A No. There's several weeks that pass until the
adm ni strative | aw judge renders a deci sion.

Q Then that's reviewed by the California Medical
Board itself?

A Correct.

Q So after the hearing in October of 2021, no
i medi at e deci sion was rendered in that case?

A Correct.

Q In October 2021, you had -- at that point you had
conpl eted the KSTAR progranf?

A Yes.

Q And did the California Medical Board renove the
restriction on you providing care and treatnment with IT
punps?

A Yes, they did.

Page 31

Veritext Lega Solutions
Caendar-NV @veritext.com 702-314-7200

SMITH ADJUDICATION
PAGE 108




© 00 N o o A~ w N P

N NN N NN R R R R R R R R R R
O N W N P O © 0 N O O M W N B O
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Q And that was -- that was October 20217

A Correct.

Q So at that point in time, to your know edge, you
were able to provide care and treatnment through -- with
| T punps to patients?

A Correct. And they also lifted my restrictions on
opi oid prescribing, essentially lifted every restriction
on nmy practice.

Q So was -- did the California Medical Board issue a
deci sion on the second case in |ate 2021, which was
effective in January of 20227

A Yes.

Q That deci sion, which was based on the hearing held
prior to the lifting of the restrictions, did that -- do
you recall what the decision of the California Board was
at that point in tinme?

A Yes. The adm nistrative |aw judge said continue

with the probation but then reapplied the restriction on

| T punp care.

Q Was t hat decision appeal ed?

A Yes, it was.

Q Was that appeal successful ?

A | don't recall.

Q Wuld it bring -- pardon ne. Let ne rephrase the
guesti on.
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Do you recall it being denied in February of 20247

A I think it was denied.

Q And it was pending for quite sone tinme then?

A Yeah, a couple of years, | believe.

Q And in -- just to make sure that we're on the sane

page with the tinmeline, going back to the first case,

whi ch was set aside by the court in February of 2022, so
this was after the California Board had rendered its
decision in the second case; correct?

A Yes.

Q After the court set aside the decision in the
first case, what did the California Medical Board do at
t hat point?

A They asked for a second hearing in the sumer, |
think, of -- | can't renmenber exactly the year but there
was a tel ephonic hearing during the COVID tine.

Q Woul d t hat have been 2022, the sanme year --

A Yes.

Q -- that the decision was rendered?

A Correct. Summrer of 2022, with nyself and ny
attorney, Matt Rifat, and the Medical Board of

Cal i fornia.
Q What was the outcone of that hearing?
A They basically -- as | recall, that we're just

going to retroactive your probation to 2020, cut your
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terns down from seven years -- | think come down to seven
to five years, they shaved off a couple of years, and
that was -- | was basically reset back to 2020.

Q And in that decision, did the Board reiterate the
original IT punp restriction, that it would be lifted if
you conplied with the clinical conpetency exam which is
t he KSTAR?

A They did, yes.

Q And that was the order that was issued in --
pardon nme -- that order was issued in approxi mately
August of 20227

A Yes.

Q And that was after the decision was rendered in
t he second case?

A Correct.

Q VWi ch was effective in January 20227

A Correct.

Q So after that decision, did you at some point

provide IT care to patients in |ate 20227

A | did.
Q How many patients did you provide that care to?
A Thr ee.

Q And did you do that on your own or did you seek
advice from your counsel before you provided that care?

A Yes. | was told by ny counsel that because of the
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retroactive to 2020, as a matter of law, that the IT
restriction was no |onger in place.

Q Were you doing a lot of -- was it just the three
patients that you saw during that tinme?

A Just three patients, yes. | had other providers
at the time that handled the majority of the other IT
cases, P.A's, P.A's and other MD.s.

Q Now, were you -- did the California Medical Board
file a petition to revoke your probation in July of 20237

A Yes.

Q And what was the basis -- the primary basis for
t hat petition?

A Interestingly, it was not for cause, it was for a
violation of the ternms of ny probation.

Q So it was -- so they filed a petition to revoke
your probation basically saying that you weren't in
conpliance with those terns?

A Yes.

Q WAs that surprising to you?

A Yes.
Q Wy so?
A Because | was in conpliance with the terns as |

was led to believe, as | understood it as a matter of
|l aw, and so that was a big shock

Q So when -- was there a hearing held in that
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matter?
A Yes.
Q And was that in April -- spring of 2024,

approxi matel y?

A Yes.

Q And the decision, which has been nmarked and
admtted as Exhibit 1 in this case, is -- was rendered on
July 2nd and adopted by the California Medical Board in
July?

A Correct. That's correct.

Q And according --

A 2024.

Q And according to page one of the -- of Exhibit 1,
t hat decision was effective August 23rd, 20247

A Yes, it was.

Q And as it's been established through Exhibit 2,

t hat deci sion was properly notified -- properly disclosed
to the Nevada Medi cal Board?

A Correct. It was.

Q And you remain in conpliance with the terns of
your probation with Nevada?

A Yes, | do.

MS. BEGGS: Thank you. Nothing further.
MR. WHI TE: Okay. Thank you.
M. Wite?
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MR. WHITE: Yes. Thank you.

+++ CROSS- EXAM NATI ON +++
BY MR VWHI TE:
Q It's been asked a couple of tines and it's been --
Good norning, Dr. Smth.

A Good norning, M. Wite.

Q It's been asked a couple of tines and it was just
one of the |ast questions here. | want to make sure this
is clear for the record. W did not charge you with
failure to report the California discipline, did we?

A No, you did not.

MR WHITE: By we, | mean IC. W refer sonetines
to IC, the Investigative Conmttee. |It's just easier.
HEARI NG OFFI CER BURCHAM  Perfect.
BY MR VWHI TE:

Q You had nentioned just now t hrough questi oning
with your attorney that you had a hearing in sumer of
2022, | believe it was, on the second matter. | don't
want to confuse you, I'mtrying to get the time clear in
my head, too. Was it on the second matter with the
Cal i forni a Board?

A No. | think that was the rehearing regarding the
writ that overturned the first hearing. There was a

second hearing in the sunmer of 2022 with the actual
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Cali fornia Medi cal Board.

Q Okay. That was nmy question. Was that who it was

with?
A Yes.
Q So it was following the wit that reversed their

deci sion, they had another hearing to --

A To eval uate.

Q -- to evaluate and maybe, | guess, reconsider what
their decision was at that point?

A | don't know -- | don't know how the -- that would
have worked. | nean, I'mnot famliar with the

adm ni strative or |legal steps of that --

Q Okay.
A -- but --
Q They reconsi dered what your old discipline was and

t hey gave you a new discipline; is that what you
under st and?

A No.

Q Based on the wit?

A No, they didn't give me a new discipline. They
just said you go back -- they took two years off, as |
recall, acknow edged that | successfully conpleted al
terms of ny restrictions. Because initially it was a
seven-year probation and then they said you go back, you

reset it back to Decenber 2020, or whenever the first

Page 38

Veritext Lega Solutions
Calendar-NV @veritext.com 702-314-7200

SMITH ADJUDICATION
PAGE 115




© 00 N o o A~ w N P

N NN N NN R R R R R R R R R R
O N W N P O © 0 N O O M W N B O
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di sciplinary action was rendered by the California Board.
Q So it would have been your understandi ng you would

have been done with probation sonetine around Septenber

of 20257
A Yes, that is correct. Yes, that is correct.
Q s that --
A | had to do the math. |'msorry.
Q And is that where it is? | mean, was that -- was

it 2025 or 20277

A 2025. They carved off two years of probation.

Q Okay. You answered a question just nonments ago
that after -- they filed -- when | say they, California
Medi cal Board -- in July 2023 they filed to revoke your
probati on?

A Correct.

Q Okay. And you had stated your answer was --
paraphrase -- that wasn't for cause, it was because they
t hought you were in violation of your probation?

A Correct. \VWhat | meant is it wasn't for cause. |
was referring to there was no new accusati ons brought
agai nst nme regardi ng negligence or breach of the standard
of care.

Q Ckay. And you're sure of that, there was no new
conplaint by a patient or anything like that?

A | am sure of that.
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Hearing; November 13, 2025

Q Then you had nmentioned that you were surprised
because you were led to believe as a matter of |aw you
were conpliant. Does that -- am|l not putting words in
your nmouth?

A That was ny belief, yes.

VWho | ed you to believe that?

A My attorney.

Q Is that M. Rifat?

A Yes, sir.

Q You had an investigator or a caseworker of sone

sort that you talked to on a regul ar basis?
A It was ny probation officer. | think it was

Virginia Addis. Every quarter.

Q Sorry. | didn't want to speak over you.

A Every quarter

Q Every quarter did you neet with her?

A Yes.

Q Did you at any tine ask her if you were allowed to

use | T punps?

A Yes, we discussed it.

Q What was her answer?

A She acknow edged it was a gray matter.

Q A gray matter?

A She said it's uncertain, but she certainly did not

say that you are prohibited fromdoing that. But | don't
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Hearing; November 13, 2025

know i f she was, you know, just speaking off the cuff or
beyond her scope of authority or know edge in the matter,
but we did discuss it.

Q Was there anybody el se you could have called to
di scuss that, to get a firmanswer, if you know?

A | mean, she was ny contact, that would have been
ny go-to person

Q Ckay. Did you only ask her once? Was it just
visited one tine?

A No. Every quarter we went over that, and she

woul d ask ne, "Are you doing any I T care?"

And | said, "Well, occasionally |I'm hel pi ng out,
yes."
Q And - -
A But that was after the wit. So to be clear, I
didn't do anything until | was -- after the Superior

Court issued their wit and overturned the case. And
then ny hearing with the nedical board that retroactively
pl aced nme back on the 2020 terns of probation, that | was
involved with IT care, so | was trying to be extrenely
cauti ous on observing the rules of probation during that
time period.

Q Let me ask sone questions that | have already
written down for this -- in preparation for today.

Are you practicing medicine in California right
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Hearing; November 13, 2025

now?

A No.

Q And that is because -- | think you' ve already
established that with your own attorney -- you're revoked

to practice nedicine in California; is that correct?

A That's correct, sir.

Q Your license is revoked?

A My license is revoked to practice nmedicine in
Cal i forni a.

Q | don't want to make it sound like I"mpiling on
or anything. | want to nake the record clear. | have to

say this a bunch of tinmes today.

A It's okay. It doesn't bother ne. It is what it
is. It's thereality I live in.

Q Are you still working in California at all?

A No. Not in medicine, no.

Q You did have a business in California also, didn't
you?

A | had what ?

Q A business or practice in California?

A Correct, sir.

Q In San Di ego?

A And El Centro.

Q Okay. So two of thenf

A Those were surgical centers.
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Hearing; November 13, 2025

Q Those cl osed up or --

A Yes, they're closed.

Q -- actively running?

A Cl osed, yes, sir.

Q Now, the hearing that we're tal king about today a

lot is the final hearing. You heard M. Burcham use the
termoperative, this is the operative order now at this
point. This is the final determ nation by the California
Board at this point.
Do you understand that?
A Yes, sir.
Q ' m holding up Exhibit 1, which is the order,
41- page order
That hearing took place, fromwhat | can tell in
reading this, on April 24th, 2024, and then May 23rd and

24t h, 2024, three-day hearing. Wre you present at that?

A | was.
Q Were you present in person?
A No. Everything was done via Zoom | think stil

COVID kind of left over. There was no in-person hearing
al | oned.

Q Did you -- don't tell ne what he said or anything,
but did you have advice and representation of an attorney
at that hearing?

A Yes, | did.
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Hearing; November 13, 2025

Q Was that M. Rifat?

A Yes, it was. Matt Rifat.

Q I s that how you say his nane?

A Yes, Rifat.

Q Thank you. [I'Il try and get it correct from now
on.

And was he present next to you or on a different
Zoom | i nk?
A No. We were together in a conference room
smaller but simlar to this, on the Zoom screen together.
Q Okay. Dr. Smth, | want you to turn to page 20 --
and it's alittle confusing. | want you to use the NSBME
number, 20. They're off by a page, if you notice there,
in Exhibit 1 --

MS. BEGGS: You're |ooking for the NSBME20?

MR. VWHI TE: NSBME20, yes.

HEARI NG OFFI CER BURCHAM  Which is page 19 of
the -- | would like -- a |lot of these dates are going to
be confusing in the record, | think, so we need to be
pretty careful on dates and nunmbers and stuff.

So if you could, as we're going through, also
identify the page nunmber of the docunent itself. So in
ot her words, disclosed docunent 20 is 19. | want to make
that clear so that sonebody doesn't get confused.

MR WHITE: 1'Ill certainly do that, yes. Yes.
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Hearing; November 13, 2025

BY MR VWHI TE:

Q If you | ook at paragraph 56 in the m ddle of the
page there --

A Correct.

Q -- you were asked to attend a neeting, it | ooks
i ke, on Septenber 9, 2022; is that correct?

A Yes.

Q Wth Ms. Addis?

A Correct.

Q If you take a |l ook at the second sentence there,
coul d you possibly explain to us why you took the Fifth
and refused to answer her question?

A Yes, because | was under federal indictnment that
was sonething like 64 felony counts charged agai nst ne,
and | was counseled by my counsel to take the Fifth so |
woul dn't sel f-incrimnate.

Q And Ms. Addis testified this is the only tine she
recall ed you not answering any questions and di scussi ng
things with her?

A That's what she said, yes. | was always very
forthright with Ms. Addis. She and | got along very
wel | .

Q Thank you for that.

So to clear it up, this was at the advice of

counsel since you were under indictnent at that point to
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Hearing; November 13, 2025

not tal k about using pain nmedication, |IT punps, that Kkind
of thing?

A | was told by ny counsel to use the Fifth for
pretty nmuch every question, not just that one.

Q Okay. |If you can answer this, did you ever feel
i ke you needed to correct or override M. Rifat on his
deci si ons?

A No, | never did. He had been ny attorney for many
years and he'd al ways represented ne well, ethically and
honestly, as far as | was concerned.

Q That was nmy next question. So why didn't you? |Is
it because you always had -- you thought you had good,
conpetent representation fromM. Rifat?

A Yes, | thought | had good representati on. But
also I was involved in these board hearings and | heard
the sanme thing that he did regarding the retroactive
setting of the probation to 2020, so in nmy mnd and we
all were on the sanme page.

Q And is it -- was it M. Rifat who told you that as
a matter of law that you could use the IT punps agai n and
was he the one, | guess, giving you that advice?

A Yes.

Q Ckay. |If you would turn to page NSBME23, which
is -- this is page 22 in the order -- do you see that

t here, paragraph No. 68?
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Hearing; November 13, 2025

A Yes.

Q It says -- it's bel ow Respondent's Testinmony, do
you see there it says, Respondent testified that he
treated Patient A on Septenber 1st, 2022, because the
2020 board deci sion had been set aside and he believed
t he 2022 board decision was void as a matter of |aw?

A Correct.

Q Is that -- did that come fromM. Rifat al so?

A Well, that was what | had understood it to be at
the time as well, because M. Rifat had told ne that.

Q l"d like you to turn to page NSBME25, which is 24
on the order. |It's paragraph 73, which is kind of broken
up into sone parts there. |Is that your -- is that a good
depiction of your disclosure that went to the patients?

A Yes. That disclosure was witten by ny attorney,

Matt Rifat, and that's what we provided to the patients,

correct.
Q Okay. And as you can see, just in that mddle
paragraph of it at the bottom it says, |'m advised by

counsel that as a matter of law this also sets aside
Decenber 2022 -- Decenber 22nd, 2021, deci sion?

A Correct. Yes.

Q Did you -- did you check these disclosures -- or
this disclosure with him before maki ng copi es and handi ng

them out to your patients?
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Hearing; November 13, 2025

A Yes.
Q Okay. So in your -- in your mnd, at that
point -- correct me if I"'mwong -- you felt like this

was true and not m sleading to your patients; is that

correct?
A That is correct.
VR. VWHI TE: That's about all | have. W don't

have to go through the whole thing, it's part of the

record now. There will be a lot of things that |I'm sure
everybody can read up on -- | guess | have one nore
guesti on.

BY MR VWHI TE:

Q Again, |I'mnot beating up on you, Doctor, but as
you sit here, you don't dispute that you were disciplined
by the California Medical Board as has been charged in

our conplaint?

A | do not dispute that.
Q Okay?
MR. WHITE: That's all | have.

HEARI NG OFFI CER BURCHAM Redi rect ?
MS. BEGGS: Yes.

+++ REDI RECT EXAM NATI ON +++
BY MS. BEGGS:

Q So, Dr. Smith, since we have this Exhibit 1 opened
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Hearing; November 13, 2025

to page 24, NSBME25, paragraph 73, is that, to the best

of your recollection, the disclosure that you were

providing to patients in February of 20227
A Yes, it was.

Q That is referring to the fact that the California

Superior Court had set aside the decision you referenced,
the Decenber 22nd -- pardon nme -- the Decenber 2020 --
strike that, redo you that again -- Decenber 22nd, 2021,
deci si on, and that decision was rendered January 24th and

filed on February 28th; correct?

A That is correct.

Q So, to your know edge, this is accurate at the

time this was witten by M. Rifat?

A Yes, it is accurate.

Q Goi ng back to page 19, NSBME20, | just want to go
back to the paragraph that M. White had referenced,
par agraph 56.

A Okay.

Q | think one nore back the other way. There you

go.

So paragraph 56 --
A Yes.
-- you testified that you had been advi sed by
M. Rifat at that time to basically take the Fifth

because you were under crimnal indictnment at that tinme?
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Hearing; November 13, 2025

A Yes.

Q And that matter has been resol ved; correct?
A Yes.

Q Can you read ne the final sentence in that

paragraph starting with, M. Addis?
' m sorry --
A Whi ch par agraph, 567?
Q 56.
A The final paragraph or sentence?
Q Sentence, starting with Ms. Addis.
A
Ms. Addis testified this was the only
time she recall ed respondent refusing to
give her information she requested.
Q So you testified earlier that you had a good
relationship with your probation officer, M. Addis?
A Very good.
Q And you did provide her information on all other
occasi ons?
A | did.
Q So this was an outlier due to the pending
I ndi ct ment ?
A Yes. Exactly.
Q Ckay. And, Dr. Smth, are you an attorney?
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Hearing; November 13, 2025

Q Woul d you -- would you refer to your |egal counsel

for guidance on |legal matters?

A Yes, of course.

Q And that's what you did with M. Rifat -- pardon
me -- Rifat in this regard?

A Yes.

Q And does it suffice to say, in your opinion, that

t he procedural history in your California Medical Board
cases is a bit convoluted and confusing?

A | think it's extrenmely convol uted and confusi ng.
MS. BEGGS: Thank you. | have nothing further.
HEARI NG OFFI CER BURCHAM  Recr oss?

MR WHI TE: Yes.

+++ RECROSS- EXAM NATI ON +++
BY MR VWHI TE:
Q Turn to page 34 -- NSBME34, 33 on the order. And
the very bottomthere, second-to-the-last sentence, can

you read that for us?

A " msorry, which paragraph?
Q |"m sorry. Paragraph 4?
A

Under | egal authority --
MS. BEGGS: It's page 33.
HEARI NG OFFI CER BURCHAM  Page 33?
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Hearing; November 13, 2025

MR. VWHI TE: 33, 34.
THE W TNESS: \Whi ch paragraph would you like nme to
read?
MR. VWHI TE: Paragraph 4, the second-to-the-|ast
sentence at the bottom
THE W TNESS:
He had a duty as a physician to give
patients all information relevant to
their treatnment decision. He violated
that duty. His reliance on the advice of
his attorneys did not insulate him
BY MR VWHI TE:
Q That's the one | wanted you to read, his reliance

on the advice of his attorney did not insulate him Did

that -- did that surprise you?
A Yeah, of course it surprised ne.
Q Did you -- if you -- I"'msorry, if you go to

page -- the next page, 34, which is al so NSBME35, the

first sentence of paragraph 67

A
A professional is not immune from
| i cense discipline sinply because he or
she consulted an attorney, received and
relied on | egal advice.
Q And | do want to state there is under Legal

Page 52

Veritext Lega Solutions
Calendar-NV @veritext.com 702-314-7200

SMITH ADJUDICATION
PAGE 129




© 00 N o o A~ w N P

N NN N NN R R R R R R R R R R
O N W N P O © 0 N O O M W N B O

Hearing; November 13, 2025

Concl usi ons, a new headi ng, which is page NSBME33, 32 on
the order. This is under Legal Conclusions so, again,
did anything occur as a result you have getting | egal
advice fromyour attorney that got you into this ness?
A | don't understand your questi on.
Q Bad questi on.

Did -- well, again, were you surprised by the fact
that the California Board was not going to take that as
an excuse, that your attorney may have given you bad
advi ce?

MS. BEGGS: (Objection; specul ation.

HEARI NG OFFI CER BURCHAM  The question asks, were
you surprised; correct? | don't think that calls for
specul ati on.

THE W TNESS: Was | surprised? Yes, | was
extrenmely surprised that they noved for revocation. It
was a shock

MR. WHITE: | don't think I have anything el se.
Thank you.

MS. BEGGS: Just briefly.

+++ FURTHER REDI RECT EXAM NATI ON +++
BY MS. BEGGS:
Q Dr. Smith, again, you're not an attorney; correct?

A No, |'m not.
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Hearing; November 13, 2025

Q And we were just |ooking at | egal conclusions nade
by an adm nistrative |law judge in California?
Yes.
And that is the conclusions of the ALJ, not you?
Correct, the adm nistrative | aw judge.
Do you agree with the findings of the ALJ?
No.

o » O » O »

Ckay. Thank you.
MS. BEGGS: Nothing further.
HEARI NG OFFI CER BURCHAM Do you find mnd if |
ask a couple of questions?

MR. WHI TE: You're totally entitled to by statute.
Yes, go ahead.

HEARI NG OFFI CER BURCHAM | wanted to say that.

There was no writ action, Superior Court action
taken with respect to the 2024 deci sion?

THE WTNESS: No, | did not file an appeal.

HEARI NG OFFI CER BURCHAM Can you tell ne what the
status of the crimnal case was as of Septenber 9, 2022,
whi ch was bei ng di scussed in paragraph 56 of Exhibit 1,
page 19, NSBME20.

THE WTNESS: Can | tell you what?

HEARI NG OFFI CER BURCHAM  What your under st andi ng
was, the status of the crimnal case --

THE W TNESS: The status --
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Hearing; November 13, 2025

HEARI NG OFFI CER BURCHAM -- as of Septenber of
2022, Septenber 9th.

THE W TNESS: The status was there was di scovery
and di scussions with the U.S. Attorney for the Southern
District with ny attorneys, and anot her group of
attorneys representing one of the nurses that they al so
indicted along with ne. And there was, | think,

di scovery going on and at that point, it was right around
there that they tried to offer ny nurse, | think,
immunity to testify against me. And, of course, she
said, | don't have anything to testify agai nst because he
didn't do anything wong, and shortly thereafter all the
fel ony charges were dropped.

HEARI NG OFFI CER BURCHAM Do you know when t hose
dr opped?

THE W TNESS: Yeah, Decenber of 2022, | believe --
or 2023. |I'mnot sure. One of those.

HEARI NG OFFI CER BURCHAM | was just confused.

THE W TNESS: They were all dropped when they did
alittle bit nore investigative work and found out that
none of the charges --

HEARI NG OFFI CER BURCHAM  So everything was all
dr opped?

THE W TNESS: Yes, all the felony charges were

dr opped.
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Hearing; November 13, 2025

HEARI NG OFFI CER BURCHAM Did anything remain
after that?

THE WTNESS: | pled to a m sdeneanor.

HEARI NG OFFI CER BURCHAM  VWhen did that happen?

THE W TNESS: The sane tine when my attorney
called ne and said, "They want to drop all the felonies,
wll you agree to a m sdeneanor?"

And | said, "Well, what do you think?"

And he said, "This is an unmtigated victory."

HEARI NG OFFI CER BURCHAM  Okay. | really don't
wanting to go into that, |I'mjust | ooking for dates.

THE WTNESS: Oh. Dates?

HEARI NG OFFI CER BURCHAM  Yeah, approxi mate dates.

THE W TNESS: That was in Decenber, | think, of
2023 when everything was dropped.

HEARI NG OFFI CER BURCHAM  That's all 1'm | ooking
for.

THE WTNESS: Is to ny -- yes, | believe so, sir.

HEARI NG OFFI CER BURCHAM  That was a coupl e of
guestions | had in ny mnd. |f that opens up anything,

feel free to have at it.

+++ FURTHER REDI RECT EXAM NATI ON +++
BY MS. BEGGS:

Q For sake of clarity on the record, Dr. Smth,
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Hearing; November 13, 2025

would it refresh your recollection to | ook at the date
that the judgnment in the case was filed?
A The final one when everything was dropped?
MR. WHITE: |[|'ve seen this too, but | don't have a
copy.
M5. BEGGS: Just for sake of tineline.
MR. WHI TE: Oh, okay. Yeah.
BY MS. BEGGS:
Q So, sir, I'm-- can you -- |I'm showi ng you the
judgnent in the case. Can you just tell nme what date
that was filed?

A April 3rd, 2024.

Q So the case was fully adjudicated and resol ved by
April 20247
A Correct. | nmean, | know all the felony charges

wer e dropped back in Decenber 2023. But then, of course,
there's hearings and proceedings that |I'mnot very snmart,
wel |l versed in or understand, but that's when | got the
call in Decenber of 2023 by ny attorney that they wanted
to drop all the felony charges.

MS. BEGGS: Okay. | don't know if that hel ped or
rai sed nore questions.

HEARI NG OFFI CER BURCHAM No. It actually did
hel p. Thank you. | have no further questions.

MS. BEGGS: Nothing further.
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Hearing; November 13, 2025

HEARI NG OFFI CER BURCHAM  All right. Thank you,
Doctor. Appreciate your testinony.

THE W TNESS: Absolutely.

M5. BEGGS: |If we could take a brief recess, we
can contact M. Rifat to get on the Zoomcall? So if we
may take like a 10-m nute recess, that woul d be great.

MR. WHITE: |Is this the right timng? | can't
remenber what we agreed on.

M5. BEGGS: | told himaround 10:30, so | think
he's available. So if we can just do that?

HEARI NG OFFI CER BURCHAM W' Il be off the record
now. When the witness is ready to go, we'll get back on
t he record.

(O f the record.)

(Wtness sworn.)

MR. WHI TE: Sone housekeeping really before we get
started. He's only |ooking at what that |aptop can show
him How do you want -- do you want to sit in front of
it or --

MS. BEGGS: Can we slide it towards us just a
little bit?

MS. FUENTES: He can see on the screen.

MS. BEGGS: That will work. So can you see us
okay?

THE WTNESS: | can see you fine. | can hear you
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Hearing; November 13, 2025

fine.

M5. BEGGS: Perfect. | think that works. [If we
need to change anything, we can, but | think that
probably -- so that we're not all noving around and we're
cl ose to the speaker.

MR WHITE:E You're M. Rifat; right? There's ne,
Don White. And you have Lynn Beggs. O course you know
Dr. Smth. And you have the court reporter over there
with the white shirt on. And Charlie Burcham our
hearing officer, kind of out of the picture.

THE W TNESS: Very good.

HEARI NG OFFI CER BURCHAM | put ny white hair on
t oday for you.

MS. FUENTES: | think that works okay. W see a
little bit of everybody.

THE WTNESS: | very nuch appreciate the Board
accommmodati ng my renote appearance.

MR. WHITE: Certainly.

MS. BEGGS: | would | ook at you, however, the
m crophone is right here so you're going to see the side
of nmy head.

THE WTNESS: | can do it any way you like.
A
A
A
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Hearing; November 13, 2025

MATTHEW DAVI D MURRAY RI FAT

called as a witness on behalf of the Respondent,

havi ng been duly sworn, testified as foll ows:

+++ DI RECT EXAM NATI ON +++
BY MS. BEGGS:
Q M. Rifat. Thank you so nmuch for joining us
t oday.
May | have you state your full name and spell your
| ast for the court reporter, please?
A Sure. It's Matthew David Murray Rifat; R1 F, as
in Frank, A-T.
Q Thank you, M. Rifat.
M. Rifat, do you know the gentleman who is
actually to ny right, Dr. David Smth?
A | do. |1've been counsel for himin one way or

anot her for nearly 20 years.

Q M. Rifat, I'"mgoing to be asking sone questions
specific to the California Medical Board taking -- and
actions taken against Dr. Smth's nedical license in
Cal i f orni a.

Do you have any of the California orders avail abl e
to you? We can email you a copy of the final order if
needed.

A | can pull themup. You'll just have to direct ne

Page 60

Veritext Lega Solutions
Caendar-NV @veritext.com 702-314-7200

SMITH ADJUDICATION
PAGE 137




© 00 N o o A~ w N P

N NN N NN R R R R R R R R R R
O N W N P O © 0 N O O M W N B O

Hearing; November 13, 2025

to what you want ne to look at and I'Il let you know when
| have it pulled up.

Q We may not need that, but just in case we can
al ways email you a copy quickly as well.

M. Rifat, did you represent Dr. Smith back in
20187

A Yes.

Q At that tinme, did the California Medical Board
file an accusation against Dr. Smith related to care of
pati ents between 2012 and 20177?

A That's correct. Although ny nmenory woul d be
endi ng period nore |ike 2016, but if you have the records
"Il rely on that.

Q Did you represent Dr. Smth during a hearing held
in regard to that accusation, which would have been --

A | did.

Q Was that approximately Septenber and October of
20197

A | don't recall exactly the date. | was co-counse
with another attorney and his associate. Henry Fenton
was the attorney. |'ve forgotten the associate's nane.
| believe, at least initially in the proceedings, | was
observing, and then | associated in probably on the first
day or second day.

Q Were you present for the entirety of the hearing?
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A Yes.

Q It was a nmulti-day hearing. It does appear that
it was also continued into early 2020. Does that sound
correct?

A That's correct. It was done in two phases, and |
can't recall the reason why.

Q So there was a proposed decision issued by the ALJ
in June of 2020 which was adopted by the California
Medi cal Board in August 2020, do you recall what the

deci sion of the Board was as far as Dr. Smth?

A Yes. It was -- froma substantive standpoint, it
was revocation stayed, | believe five years probation
with various terns and conditions, obey all |aws, that

sort of thing. There were probation nonitoring

requi renents. There was -- that included both a practice
nmoni tor who audited charts, as well as a probation
officer fromthe Board handling quarterly neetings with
Dr. Smith and having obviously unfettered access to

what ever she want ed.

He had costs that he had to pay, and there was --
there were two ot her conmponents. One was an eval uation
of his conpetency, both in terns of his ability to
practice as well as his nental and physical fitness.
That typically is done in California, a programcalled

PACE, P-A-C-E, it's an acronym at the University of
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California, San Diego. Unfortunately, there was a
conflict of interest on the part of UCSD because one of
their faculty had testified against Dr. Smth, so he
ultimately found a programin Texas called KSTAR, which
t he Board authorized and he conpl et ed.

["'mtrying to think if there were other
conditions. They're in the order. But nmy recollection
is that we sort of bent over backwards with ne assisting
himto ensure he conpli ed.

Q | have a couple of questions for you there. As
far as the participation and passage of the KSTAR
program was there a prohibition -- | shouldn't say
prohi bition, but restriction on Dr. Smth's ability to

provide IT treatnment and care until he passed that KSTAR

progr anf
A Yeah. M nenory was there was a requirenent that
he forebear, if you will, fromproviding intrathecal care

until his conpetency was assessed. That conpetency
evaluation resulted in a restoration of that particular
faculty.

Q So part of the testinony today has been about the
tinmeline here, so I"'mgoing to wal k you through sonme of
this.

Goi ng back to the issuance of the Board order or

the effective date of the Board order in August of 2020,
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did you or the other attorneys involved in the case file

an appeal or wit in the action?

A Yes. The chall enge of a nedical board decision is
by wit to the Superior Court. | filed that. | took
over the case for M. Fenton. | filed a request for wit

review in Los Angel es County Superior Court and
chal | enged the decision on a nunber of grounds, including
due process grounds.

Q And was that filed in approximately Septenber of

20207
A That's probably right. | believe so.
Q Shortly after the issuance of the order?

A Yes. We were fairly quick.

Q So part of -- part of what we're trying to do
today is make a clear record regarding the procedural
hi story, so we're going to junp around just a little bit
and | apol ogi ze for that.

Did the wit that you filed in 2020, was that
pendi ng for sone tinme?

A You know, Ms. Beggs, |'msorry, | can't recall. |
know we filed it, there was a briefing schedul e that was
set by the court, and ultimately the decision issued. It
may have taken as long as six nonths but | don't have a
specific recollection.

Q Wuld it -- if | said that the Superior Court
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i ssued its decision in January of 2022, would that sound
accurate to you?

A | have no reason to dispute that. Obviously we
have the order so -- but | have no i ndependent
recol | ection.

Q Okay. So while the wit was pending, was
Dr. Smith conpliant with the terns of probation under the
order?

A Yes. It was -- I'msorry, to interrupt. There
was a |long duration of probation under the original order
that we were challenging, and | recall his probation
monitor quite well, | can't renmenber her nane, very nice
| ady. She retired just before Dr. Smth's | ast
di sci plinary proceeding, and he was in full conpliance.

Q Did that include the participation in and passage
of the KSTAR progrant?

A It included that, as well as chart review for not
just his overall care but specifically intrathecal care
once that faculty was restored.

Q And there was no concerns during this period of
time with Dr. Smith not being in conpliance with the
ternms of probation?

A Nobody from the Board communi cated to ne that
there were concerns, and neither of the two subsequent

accusati ons expressed any such concern, at least for this
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period of tinme.

Q So --

A VWhen | say "this period of tinme," | nean the
period of tine between the 2020 decision and the 2022
setting aside of the order.

Q So in that interimperiod, did the California
Board file a second accusation against Dr. Smth in
approxi mtely Decenber of the 20207

A They did. I1t's what | referred to as the backstop
accusati on.

Q And was that accusation, did it also address care
provided to patients in that kind of 2015/2018 real n?

A It did. It basically stereotyped or m m cked the
original accusation. That was one of the procedural
chal | enges that we brought to both the ALJ's attention as
well as to the Superior Court when we chall enged that.

Q And in your opinion as a professional attorney,
did the allegation -- the allegations in the second
accusation seemto mrror the first accusation?

A " ve been defendi ng physicians and LA health
prof essionals before the Board in California for al nost
30 years, and in ny view the second accusation was what |
woul d refer to as a backstop accusation, nmeaning it
served no proper regul atory purpose. The nedical board

in California, and |"'msure it's the sane in Nevada, the
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primary purpose is protection of the public and you do
that by ensuring -- to a certain degree ensuring
conpetency of a professional. This covered exactly the
same conduct that was addressed in the original
accusation that had been the subject of significant
remedi al and rehabilitation measures, if you will, during
Dr. Smith's termof probation. So | viewed it as a
backst op, excuse nme, with the nedi cal board prosecutors
in the Attorney CGeneral's O fice concerned about whet her
the original order m ght be set aside.

Q So was there a hearing held on that second
accusati on?

A Yes, there was.

Q So would it sound correct to you that that hearing
took place in early October of 20217

A Yes. We appeared in front of Judge Levy, L-E-V-Y,
one of the adm nistrative |aw judges.

Q And this has been previously asked of Dr. Smith
but as his attorney, would it be comon to have a
deci sion rendered i mmedi ately after the conclusion of the
hearing or would a period of tine pass before a decision
was i ssued?

A It's very uncommon. |It's an SO, an interim
suspension order, it's very unconmon to have a quick

deci si on. In fact, that's one of the issues that |
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brought to the attention both of the Board and the
| egi slature, that there needs to be sone strict adherence
to a tineline.

Q So after the conclusion of the hearing in QOctober
of 2021, shortly thereafter did the California Medical
Board lift the IT treatnment and care restriction on Dr.
Smth because of his conpletion of the KSTAR progranf

A Yes.

Q So as of the end of October 2021, he was able to
again provide treatnent and care to IT punp patients?

A Yes. That faculty was expressly restored by the
Board itself after assessnent of his conpetency.

Q So in regard to the second accusation, the Board
i ssued a decision that was -- pardon ne -- the Board
i ssued a decision in Decenber of 2021 after the
restoration of that restriction effective in January of
2022. Do you recall what the decision of the California

Board was on that second case?

A Ms. Beggs, | can't recall exactly. It certainly
wasn't revocation. It was probably a duplication or --
actually, | do recall. It was an incorporation, as |

understand it, of the prior inposed discipline,.
Q Was there an additional restriction on Dr. Smth's
care and treatnment of IT patients in that order?

A No. That was omtted --
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Q Okay.

A -- if I recall correctly. It's a procedurally
convoluted case. As | recall, there was a restoration --
well, there was a restoration of privilege. There was a

subsequent disciplinary order that was issued, and |
don't have an independent recollection of whether it
included the IT restriction or not. M recall is that it
did not, but ny recall is probably not reliable on that

i ssue.

Q So if | said that there was an IT restriction in
t hat order issued January -- that was effective
January 2022, in your legal opinion, did the restoration
of the IT privileges in October of 2021 basically
aneliorate that restriction?

A Yes. That's why |I'm having difficulty discerning
whet her there was an i ndependent IT restriction in the
second decision. The nmedical board had already assessed
Dr. Smith's conpetency to provide IT care by thorough
eval uation of his conpetency in the KSTAR program and by
their intrusive nonitoring, which included review of the
| T charts. So, in my view, he had satisfied that
condi tion, the nedical board was satisfied that he was
conpetent to render |IT care, and since the second
accusation did not deal with any sort of subsequent

conduct; in other words, the conduct they eval uated was
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concurrent with the tine frame that was considered in the
ori ginal decision, so, in ny |egal opinion and, frankly,

t he | ogi cal conclusion was that the Board said, OCkay,

we' ve eval uated your care during this tinme period, we
have i nposed discipline that is to protect the public to
require assurance that you're conpetent to provide this
care, we're satisfied that you' re conpetent, so here you
go. Here are your privil eges back.

Q Ri ght around this sanme time, did the California
Superior Court issue its decision setting aside the
decision in the first California Medical Board case?

A Yes.

Q And what was the effect of that decision by the
Superior Court? What did California -- pardon ne -- what
did the California Board do subsequent to that?

A There are two steps. So as a matter of |aw, once
the wit was issued, it rendered the original
di sci plinary decision void. Dr. Smth still had the
benefit of what he had acconplished through the
di sciplinary process in ternms of the assessnment of his
conpet ency, etcetera.

The -- there was a little bit of wangling with
t he judge by the Board, the Superior Court judge. The
Attorney General handling the case filed a notion for

reconsi deration, and then filed another notion which was
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sort of akin to notion for reconsideration which the
court wasn't happy about. It seened |ike the Attorney
CGeneral didn't know quite what to do next.

The court ultimately instructed himto -- the
Board had to conply with the mandate, which it hadn't
done, and it's a very sinple process and simlar to an
appeal where you receive a remttitur and there's an
acknow edgnent on the part of the | ower court that you've
acconplished what the trial court has directed.

So the Board ultimately did that, however, what
they did was they initiated a proceeding that in ny
30 years of experience |'ve never seen, and it's not part
of the adm nistrative rules for the Board. They held a
hearing with a panel of the Board, nenmbers of the Board,
for the reconsideration of the original disciplinary
order. At that proceeding, which was held obviously sone
years after the conduct that was at issue in the original
di sci plinary proceeding, but at this proceeding we were
on a Zoomcall with a panel of the Medical Board at which
we were specifically instructed that no evidence of
Dr. Smith's then conpetency to practice nedicine or any
new evi dence outside the old record could be provided.
And basically what it was, was a procedurally inproper,
in nmy |egal opinion, redo of the original proceeding.

And it probably helps for the court here to
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understand the reason why the original order was set

asi de was because Dr. Smth was denied the opportunity to
present expert testinony relative to his care and
treatnment of two patients. The Superior Court determ ned
that that was a due process violation, it violated

Dr. Smith's right to a fair trial. And so what the Board
did in this new proceeding that it invented, it excised

t hose two patients about whom Dr. Smth was not all owed
to present expert testinmony and only essentially
reconsider the first three.

| objected to that in that proceeding and in a
subsequent chall enge of the order that canme out of that
proceedi ng explaining to the Board that the --

Dr. Smith's ability to present expert testinony is not --
can't be surgically excised. M expert witness certainly
testified about care and treatnent of particul ar

patients -- or can, but also has opinions relative to the
conpetency of the practitioner to practice.

The Board was uninterested in that argunent. And
so ultimtely what it did after that proceeding, the oral
argunent, with no evidence gathered on -- w thout even an
accusation having been filed, which is even nore bizarre,
t he Board issued a decision ultimately that was identical
to the original decision that it issued, even including

the sanme type of typographical errors. It was basically
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cut - and- paste where they excised the two patients about
whom Dr. Smith's expert was not permtted to testified.

Q So with the decision issued by the California
Medi cal Board -- and | believe that was i ssued in August
of 2022; does that sound about right?

A Yeah.

Q So they placed Dr. Smth back on probation that
was retroactive to Septenber of 2020, the initial -- I'm
sorry -- they retroactive -- pardon nme. |'m going
rephrase that.

The probation was retroactive to Septenber 2020;
is that accurate?

A That's correct. Wth credit for the terns he had

satisfied --
Q So that --
A -- including --
Q Pl ease go ahead.
A -- restoration of the IT privileges.
Q So as far as you were concerned, at that point in

tinme, there was no prohibitions on Dr. Smth providing

care -- | T care and treatnent?

A That's correct.

Q So there was also at issue in the -- well, let
me -- |'Il take a step back.

Subsequent to that, in July of 2023, did Dr. Smth
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receive a petition to revoke his probation issued by the
Cal i fornia Medical Board?

A He did.

Q Do you renenber the basis for that petition?

A The claimwas he had provided IT care during a
period of time when he was prohibited from doing so, and
| believe it related to four patients, if | remenber
correctly.

Q Was that between August and Novenber of 20227

A Yes.
Q In your legal opinion -- well, part of the
petition -- |let nme rephrase that.

Part of the petition also raised the issue that
Dr. Smith had not properly disclosed to patients his
restriction in providing that care; do you recall that?

A Yes.

Q That disclosure that was at issue and referenced
in the order that ultimately cane fromthe California
Board in July of 2024, states that there was a disclosure
made that you assisted in drafting from February 2022
that indicated that the previous decision had been
overturned; does that sound -- does that ring a bell?

A Yes. That's correct. W drafted a disclosure to
the patients that identified the prior discipline,

identified that there had been discipline by the Board,
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and then gave the then accurate accounting of what was
goi ng on.

Q The California Board, however, were they arguing
t hat that was sonehow bei ng di shonest to patients?

A Here's the thing, is that ultimately the -- this,
unfortunately, was quite a political case -- the Board --
so we drafted this disclosure and disclosed to patients
that there had been a nedical board action. The
di sci pline was inposed but that discipline was set aside
and that the matter was still being litigated. And in
the Board's view, what Dr. Smth should have done, as
understand the Board's decision, was provide sort of a
runni ng conmmentary on what was going on procedurally with
t he di sciplinary proceedings.

In my view, in nmy |egal assessnent, it was
sufficient for himto put the patients on notice that
there were nedi cal board proceedings. All of our -- as |
think in Nevada, all of our proceedings in terms of
ultimate orders and restrictions on practice are easily
searchabl e on the nedical board' s website, or there is a
system cal |l ed Breeze, B-R-E-E-Z-E, that the State has.

So the Board's position was that Dr. Smth shoul d have
provi ded a continuous update on what was going on with
hi s disciplinary proceedi ngs.

Q Let nme ask you this. So Dr. Smth's IT
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restriction was lifted in October 2021; correct?

A Correct.

Q So after that, regardless of the reconsideration,
t he rehearing, in your |egal opinion, was he able to
provide IT treatnment and care at that point in tinme?

A Yes. So there was a legal side to it and
practical side to it. The legal side was | was very
clear with Dr. Smith that the nedical board has assessed
and concluded that he was conpetent to provide IT care
and had expressly in witing restored those privileges --
or those faculties. There was also the pragmatic side,
which was the feedback | got fromDr. Smth in particular
whi ch was, Yeah, you nmay be legally correct but |I'm going
to self-restrict to avoid any potential issues. And |I'm
only going to deal with IT patients if necessary, if it's
really an urgent energent situation.

Q To your know edge, is that what happened with the
three patients at issue in late 2022, or between that
August / Novenber 2022 period?

A Yeah, that's what happened. Although, honestly,
apparently the adm nistrative |aw judge disagreed with
me. At least two of those patients didn't receive what |
woul d term or what a physician | think would termIT
care. One was an explant, which is not rendering

intrathecal care or at |east wasn't rendering care in
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such a way that was of concern to the Board. |'ve
forgotten what the other one is now, but -- | think it
was either turning it off or enptying it, which is the
opposite of care -- or just the opposite of intrathecal
del i very.

Q So after the petition to revoke was filed in 2023,
was a hearing held in that matter?

A On the petition to revoke, yes.

Q What was the ultinate outcone of that?

A The Board issued a -- well, the ALJ issued a
recomrendation for revocation and the Board affirnmed or
adopted it.

Q So currently, Dr. Smith does not hold a license to

practice in California?

A That's correct. The expectation is whenever the
time cones around, he will apply for restoration of his
i cense.

MS. BEGGS: Thank you. | have nothing further.

|"mgoing to turn it over to M. Wiite, who is on ny
left, which is -- he'll have sone questions for you.
THE WTNESS: | see him
HEARI NG OFFI CER BURCHAM  Cr oss-exani ne?
MR. WHI TE: Yes. Thank you. G ve nme one nonment.
|"msorry, | have to | ook something up real quick

A
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+++ CROSS- EXAM NATI ON +++
BY MR. VHI TE:

Q M. Rifat, you're an attorney in California?
A I'"'mlicensed in California, Arizona and
M ssi ssi ppi .

Q Okay. Not in Nevada; right?

A No, al though I've appeared pro hoc fromtinme to
time.

Q VWho are you associated with -- well, you handl ed
M. -- excuse nme -- Dr. Smth's application in 2018; did
you not ?

A | assisted himwith it, yes.

Q Did you hel p hi m appear before the Board?

A Yes, we had an appearance. | can't recall when.
Q That was to get his medical license in Nevada;
ri ght?
A | think it was part of the process. | think it
may have been to answer any -- sonme particular question

t he Board had.

Q Do you recall any of those particul ar questions?
MS. BEGGS: |1'mgoing to object; relevance to
this.
HEARI NG OFFI CER BURCHAM |I'ma bit lost. Can you

provide me a little bit of background of where this is

going -- well, background, then where this is going?
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MR. WHITE: Sure. So when Dr. Snmith was
originally licensed, |I think in May of 2018 --

HEARI NG OFFI CER BURCHAM I n Nevada - -

MR. WHITE: |In Nevada. What -- yeah, in Nevada,
correct. And that -- and for some reason that board
occurred in May instead of March or June, because | think
we had snow in March or sonething |ike that -- excuse
me -- March of 2018. So it was schedul ed, continued
until May, and | think M. Rifat represented Dr. Smith in
obtaining his |license because they had sone questi oning.

| guess for sonme background, and |I'mnot in
i censing, but sonetines people just get |icenses when
they apply, other tines there are things that naybe
licensing wants to know nore and the Board has sone
questions, so they appear -- they're asked to appear and
they get their license.

MS. BEGGS: So we're not litigating the prior
conpl aint against Dr. Smth --

MR. WHI TE: No.

MS. BEGGS: -- so none this has any rel evance.

HEARI NG OFFI CER BURCHAM  You say the prior Nevada
conpl ai nt?

MS. BEGGS: The prior Nevada conplaint, that's
been adjudicated, it's been resolved. Dr. Smth has

already testified that he's on probation. The underlying
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facts of that are not relevant to the actual allegation
within the conplaint.

HEARI NG OFFI CER BURCHAM | would ask M. Wite
what - -

MR. WHI TE: So the relevance of this is going to
be that M. Rifat was answering -- and Dr. Smith were
answering sone questions fromthe Board. | believe
they're not the original conplaint -- and I'mgoing to
get to that in a mnute because Mercedes is going to
print it out for me -- but in that original conplaint,
witten by Aaron Fricke, actually, who used to work for
our Board here, | did not wite that, there's parts in
there that discuss how Dr. Smith was not quite answering

t he questions that the Board was asking. Then M. Rifat

was kind of taking the hit saying, "I'mgoing -- that's
my fault, | didn't instruct Dr. Smth correctly," or
sonething. |'m paraphrasing right now, that was in the
conplaint. It's really just a matter of saying, M.

Rifat, also he has sone m stakes here in this California
thing that, in his view, as a matter of |law, he could do
the IT treatnent and he advised Dr. Smith that way, but
he al so advised himin Nevada incorrectly.

MS. BEGGS: |I'mgoing to object. | think it's
inflammatory. This is going to go to the Board for

adj udi cation. We don't need to re-litigate the prior
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case and it's not relevant to the fact that California
t ook acti on.

MR WHITE: | think it's relevant in terns of we
all nmake m stakes as |lawers and so it's just show ng
that there were some nm stakes nade in Nevada too, not
just the --

MS. BEGGS: |1'mgoing to object to that because
he's inmplying that there were m stakes nmade and | woul d
t ake objection to that.

HEARI NG OFFI CER BURCHAM  That is an issue in the
case, m stakes being made; however, |'m not worried about
that right now during this discussion with counsel. |
think this is getting a bit far afield.

| aminterested and | would take notice of the
fact that M. R fat was involved in 2018 as the doctor's
| egal counsel. OCkay? W' ve already heard there's a
20-year track record of representation. That's fine. |
don't believe, respectfully, that the attorney's
opinions -- they're not -- they're not in the filing,

that's a different issue as to good, bad or indifferent

on them
Do you have any clue of what I'msaying? 1|'m
ranbling a bit, but |I do not want this to get into a

di scussi on about matters of historical history. That's

really what it is.
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MR WHITE: | think | read you right and I'mfine
with this, your decision at this point. M stakes were
made, it's not --

HEARI NG OFFI CER BURCHAM  You can argue m st akes
were made, there's no problemw th that, but going back
to relitigating issues that m ght have happened seven
years ago | think is a bit far afield.

MR. VWHI TE: COkay.

HEARI NG OFFI CER BURCHAM  Ckay.

MR. WHI TE: And understanding nmy side, | was just
goi ng to point out that m stakes were made and m st akes
made back then

HEARI NG OFFI CER BURCHAM  We can all understand,
that could be your position, and | suspect Ms. Beggs has
a different take on that, which we can discuss in a
little bit.

MS. BEGGS: | just want to nmake sure we're clear
on the record. A conplaint filed by the nedical board is
not sonething that you can inpeach a witness on. There's
no testinmony there. Unless they want to provide a
transcript fromthat particular board hearing, which is
not an issue in this case, the fact that an allegation
was made in the conplaint in no way, shape or form proves
that issue. And there were no allegations related to

M. Rifat, so |l think this is just wholly inflamatory, |
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think that if he's trying to inpeach M. Rifat there's
ot her ways to do that, but not to relitigate sonething
that's already been litigated, that Dr. Smth is on
probation and conplying with, and to nmake assunptions

that there were quote/unquote "m stakes made" because of

accusations in the conplaint, it's an accusation. |It's
not factual. And there was not a hearing held in that
matter. It was resolved via settlenent.

HEARI NG OFFI CER BURCHAM | understand the
position of the parties -- the argunents. | would ask

you to nove forward.

MR VWHITE | wll.

HEARI NG OFFI CER BURCHAM  We under stand, and the
record is clear that this witness was an attorney for
respondent for a long period of time, and apparently
including not just California matters but at |east to a
little bit over here during licensing. | get that.
That's clear on the record. Thank you.

MR WHTE: | will nove forward.

BY MR. VWHI TE:

Q M. Rifat, did you ever contact Ms. Addis -- |
think you couldn't recall her name -- | believe -- |
would Ii ke sone help fromthe other party -- is it
Virginia Addis who was the probation officer for the

Californi a Board?
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A Yes, M. VWhite. Thanks for refreshing ny
recol | ection.

Q | just learned it fromreading the order, which
you probably don't have in front of you.

So anyway, did you ever contact M. Addis?

A Well, yes.

Q On behalf of Dr. Smth, | should say?

A Yes, absolutely. She testified at the revocation
proceeding, a witness for the respondent, for Dr. Smth,
as contact and context. And | also had relatively
regul ar comruni cation with her during the tinme period of
her nonitoring of his probation to ensure that he was
conpl i ant.

Q Okay. And that would be ny next question. Did
you ask her about his conpliance? Was he -- as far as
you knew fromtalking with her, was he in conpliance?

A Yes. In fact, she kind of surprised ne because
t he probation fol ks are usually not very cordial and they
can be confrontational, but she seened to have affection
and respect for Dr. Smth.

Q Maybe you didn't feel a need to, but did you ever
contact anyone else or do you feel like you had the
answers you needed from Ms. Addi s?

A There was a -- we call them DAG a deputy attorney

general who was handling all of Dr. Smith's matters, Joe
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McKenna -- MC-K-E-N-N-A, first nane Joe. | spoke with
hi m consi stently over the several years that these
matters were being litigated about Dr. Smith and about
the conpliance in ternms of his probation and never

menti oned any issues or problenms with probation.

Q I ncluding --

A Well, until the petition to revoke was fil ed.

Q Sure. Exactly.

Did you guys, you and Joe MKenna, talk about IT
pumps specifically?

A Yes.

Q Ckay.

A And with -- yeah, with -- both with Ms. Addis and
with M. MKenna. Wth Ms. Addis, | was nore direct with
her in ternms of what does this letter fromthe Board
mean? Does it nean he's got his faculties restored as
far as IT is concerned? Wth M. MKenna it was nore of

an informal dialog, attorney to attorney.

Q But then he surely wouldn't have said that IT
pumps -- that he was able to treat patients A, B and C
in -- let's see, was it August through Novenmber 2022 with
| T punps?

A | don't recall himsaying that, no.

Q If you can tell us, what is the status -- | think

you m ght have nmentioned it at the end of your
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guestioning from Ms. Beggs, but is it just to kind of
wait and see until he's done with the terns of the
revocation to go back and get his license? Wat is the
status right now?

A Sure. There is a time period for reapplication
for restoration of the license in California. 1t's not
sonething | do regularly so | don't have that tinme period
in mnd. It could be two to three years but | don't
know. But ny -- but if -- it's a decision for Dr. Smth,
he's the client. So if Dr. Smth decides he wants to
reapply for licensure -- not reapply for |icensure but
apply rather for restoration of his license in
California, he can do so. There's a procedure for doing
that. Obviously, any discipline in this case would be a
potential problemfor himin that procedure, but it's
really a practical decision that the client needs to nake
in terns of what he wants to do next.

Q Okay. | think I have a couple nore questions,
maybe j ust one.

VWhen you tal ked about before on direct,
reconsi deration of the original proceeding, that there
was a hearing for that, it was just on three of the five
patients; right? Two of the patients were -- they did
not find a due process violation; is that correct?

A So there were several different types of
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reconsi deration. There was the reconsideration
referenced with what the DAG did in Superior Court, there
was reconsi deration proceedings with the panel of the
Board where they basically did a do-over of the 2020
discipline, as | had testified what they did was they
excised the two patients about whomthe expert was not
allowed to testify, believing that they could renmedy the
fair trial/due process problemby doing that. In ny
view, it was procedurally inmproper and extral egal.

MR. WHI TE: Thank you. That's all | have.

HEARI NG OFFI CER BURCHAM  Redirect?

MS. BEGGS: Just briefly, so | nake sure that the

record is clear on that issue, M. Rifat.

+++ REDI RECT EXAM NATI ON +++
BY Ms. BEGGS:

Q As far as the order of the California Superior
Court setting aside the decision, if |I'munderstandi ng
your testinony correctly, that decision was made in part
due to Dr. Smith being precluded from bringing expert
testinony during the original proceedings on two
patients; is that correct?

A That's right. Judge Beckl off presented -- our
statute is very clear, it requires an expert

designation -- very robust expert designation. That
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expert designation was |argely conplete but, nonethel ess,
the ALJ deni ed our expert the opportunity to testify.
Judge Beckl of concl uded that was a due process and fair
trial violation. Technically, it was a violation of the
Adm ni strative Procedures Act, but his viewwas it was in
accord with the result.

Q Okay. So if I'munderstanding then correctly, the
California Board, when they did their reconsideration,
rat her than including those two patients that Dr. Smth
was not allowed to have expert testinony on, they just
sinply took them out of the consideration of the case
totally so they didn't -- so, in essence, they didn't
have to allow himto bring in extra testinony regarding
those two patients?

A Exactly. And in the ultimte decision they
exci sed those two patients and, as | said, they took --
effectively what they did was they took the original
di sci plinary order and just deleted any reference to
t hose two patients.

Q Okay.

A And as | said, | don't think that renedied the
fair trial issue because an expert invited to testify --
our expert was precluded fromtestifying. So if the
expert woul d have been invited to testify about the care

and treatnment of those patients, he certainly also would
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have been invited to offer evidence about -- and expert
testinony about Dr. Smith's conpetence as exhibited by
his care and treatnent of those patients. So you can't
just redact out a couple of patients and cure the problem
of havi ng excluded the expert.
Q Okay.

MS. BEGGS: Thank you. That's all | have.

HEARI NG OFFI CER BURCHAM M. White?

MR. VWHI TE: No.

HEARI NG OFFI CER BURCHAM | have one question,
Sir

I'"ma Nevada |lawer. OCkay? So I'mfamliar with
Nevada procedures and those sorts of things. In

California, could the what we call Exhibit 1, the
decision of the California Board, July 25th, 2024, that
coul d have been witted; correct?

THE W TNESS: The original decision?

HEARI NG OFFI CER BURCHAM  No.

THE WTNESS: |'msorry, the revocation?

HEARI NG OFFI CER BURCHAM  The 2024, correct. The
revocation could have been witted in California; is that
correct?

THE WTNESS: It could have, your Honor.

HEARI NG OFFI CER BURCHAM  And it was not?

THE W TNESS: It was not for econom c reasons.
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HEARI NG OFFI CER BURCHAM  Okay. |f that pronpted
anything, free for all?

MS. BEGGS: No.

MR. VWHI TE: Not hi ng.

HEARI NG OFFI CER BURCHAM  Anyt hing nore for this
Wi t ness?

MR, WHI TE: No.

HEARI NG OFFI CER BURCHAM  Thank you so nuch.

MR. WHI TE: Thank you, M. Rifat.

MS. BEGGS: Thank you.

THE W TNESS: Thank you, your Honor.

Thank you, M. White.

Thank you, Ms. Beggs.

Thank you, Dr. Smth.

HEARI NG OFFI CER BURCHAM |Is there any ot her
evi dence?

MS. BEGGS: Respondent woul d rest.

MR. WHITE: | think we're done. Before closing
you wanted to do sonething?

HEARI NG OFFI CER BURCHAM Let's go off the record
for a nmonent.

(O f the record.)

HEARI NG OFFI CER BURCHAM  So just to make clear,
see you' ve presented your case, ready to argue?

MR. VWHI TE: Yes.
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HEARI NG OFFI CER BURCHAM  Ms. Beggs, the sane?

MS. BEGGS: Yes.

HEARI NG OFFI CER BURCHAM Let's do this, start --
"1l try not to interrupt but | have a tendency to
interrupt, hopefully I won't -- the way we'll do it, you
do it, bang, bang, you get the |ast word.

MR. WHITE: On the cl osing?

HEARI NG OFFI CER BURCHAM  Cl osi ng, correct.

MR. WHI TE: Thank you.

So thank you, Hearing O ficer Burcham

On behalf of the Investigative Commttee, |I'd |ike
to thank you, M. Burcham Ms. Court Reporter, Dr. Smth
for attending, and Ms. Beggs and the w tnesses for their
time and consi deration.

As | nmentioned in ny opening statenent, we're here
to determine if Dr. Smth violated the Nevada Medica
Practice Act, and particularly if he violated NRS

630.301(3), disciplinary action by another state nedi cal

boar d.

You heard Ernesto Diaz, our chief board
investigator. He was -- he assigned hinself to this
matter, coordinated with sonebody in -- at the California

Medi cal Board to acquire the certified copy of the
deci sion and order, which is Exhibit 1, and obviously he

was -- we stipulated to the exhibit so he didn't really
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have to do much authentication. But he was available for
cross-exam nati on and answered everyone's questions
satisfactorily.

Evi dence admitted in this matter shows that the
California Medical Board did discipline Dr. Smth by
revoki ng his probation, which revoked his license to
practice nedicine in California. You heard Dr. Smth
hi msel f, he attended the hearing on April 23rd, 2024, and
May 23rd and 24th, 2024, with his attorney. He has
admtted he's not practicing nedicine in California at
t he nonment, since he's been revoked, understands that the
California Medical Board did not allow himto use -- in
fact he said he was surprised -- used the advice of his
attorney as a shield against any disciplinary action,
fortunately for him He also admts the California
Medi cal Board disciplined himby revoking his license.

| will state that since we do have the certified
copy of the -- under 630.346, which is the part of the
Nevada Medi cal Practices Act, a certified copy of the
record of a court order or |icensing agency showi ng a
conviction or a plea of nolo contendere, or the
suspensi on, revocation, limtation, nodification, denial
or surrender of a license to practice nedicine, perfusion
or respiratory care is conclusive evidence of its

occurrence. Not that | think that there was a dispute, |
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wanted to nmake sure that the record is clear

So on behalf of the Investigative Commttee, |
wll submt we have met the burden and have proven the
sol e count of disciplinary action by another state agency
contained in the formal conplaint, and it was proven by a
preponder ance of the evidence.

HEARI NG OFFI CER BURCHAM  Thank you.

MR. VWHI TE: Thank you.

M5. BEGGS: On behalf of Dr. Smith we would not --
we woul d not dispute the fact that the California Medical
Board did take action against Dr. Smith's license in July
of 2024, revoking the probationary period he was on
there. And we would submt that the Board has nade a
show ng through the adm ssion of Exhibit 1 as far as the
California Board' s action.

As di scussed during the proceedi ngs today, the
issue primarily for Dr. Smith in this case is to ensure
that the Board has a full and conprehensive
under standi ng, to the extent that we can during a period
of this nature, to explain to the Board sone of the
background that led up to the California Board's
decision, that Dr. Smth still disagrees with but for
various reasons did not appeal in July of 2024.

So with that we would submt the underlying cause

of action and would respectfully request the ability to
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conply with the provisions of NRS 630.352 as far as
provi di ng additional argunent to the Board at the time of
adj udication in the matter -- in regard to appropriate
di sci pline, | should add.

HEARI NG OFFI CER BURCHAM  Anyt hi ng el se?

MR. WHITE: Nothing else. Thank you.

HEARI NG OFFI CER BURCHAM  Well, with that -- by
the way, | do want to put on the record that we had a
di scussi on about -- prior to closing, about whether

woul d need to be provided copies of the various orders,
writ on decisions out of California, the prior Nevada
disciplinary matters. Basically the consensus of the
group -- and I want to nmake sure -- the group of |awyers,
is that Exhibit 1, which is the 2024 deci sion out of
California, basically has a |lot of that history in it,
and so | don't need that other information; correct?

MS. BEGGS:  Yes.

MR. WHI TE: Correct.

HEARI NG OFFI CER BURCHAM  Got it. All right we're
off the record. Thank you.

(At 11:40 a.m, the hearing concl uded.)

* * * * *
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STATE OF NEVADA )
) Ss.
COUNTY OF WASHCE )

I, ERIN T. FERRETTO, an Official Reporter
of the Second Judicial District Court of the State of
Nevada, in and for the County of Washoe, DO HEREBY
CERTI FY:

That | was present for the above-entitled
proceedi ngs on THURSDAY, NOVEMBER 13TH, 2025, and took
ver bati m stenotype notes of the proceedi ngs had upon the
matter captioned within, and thereafter transcribed them
into typewiting as herein appears;

That the foregoing transcript is a full,
true and correct transcription of ny stenotype notes of
sai d proceedi ngs.

That 1| amnot related to or enployed by any
parties or attorneys herein, nor financially interested

in the outconme of these proceedings.

DATED: This 30th day of Novenber, 2025.

/sl Erin T. Ferretto

ERIN T. FERRETTO, CCR #281
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BEFORE THE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Petition to Revoke
Probation Against:
Pavid James Smith, M.D. Case No. 800-2021-081615

Physician’s & Surgeon’s
Certificate No. G 66777

Respondent.

DECISION

The attached Proposed Decision is hereby adopted as the Decision and
Order of the Medical Board of California, Department of Consumer Affairs, State
of California.

This Decision shall become effective at 5:00 p.m. on August_ 23, 2024.

IT IS SO ORDERED: July 25, 2024.

MEDICAL BOARD OF CALIFORNIA

0415 fuyuo

Richard E. Thorp, M.D., Chair
Panel B

DCUEG (Rev 01-2019)

MEIHCAL 04 R OF CALIFORNIA
I do hercby certify that this doerment is a true
a“ﬂ'd currect copy of the criginal on file in this
office.

ﬁﬁ_um""?::j;;_ e —
Frd2. Cthodias. ot Recenty
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BEFORE THE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Petition to Revoke Probation Against:

DAVID JAMES SMITH, M.D., Physician’s and Surgeon's
Certificate No. G 66777, Respondent

Agency Case No. 800-2021-081615

OAH No. 2023090106

PROPOSED DECISION

Alan R. Alvord, Administrative Law Judge (ALJ), Office of Administrative
Hearings (OAH), State of California, heard this matter by videoconference on April 24,
2024, and May 23 and 24, 2024.

Joseph F. McKenna Ill, Deputy Attorney General, represented petitioner Reji
Varghese, Executive Director, Medical Board of California (board), Department of

Consumer Affairs.

Matthew D. Rifat, Law Offices of Matthew D. Rifat, APC, represented respondent

- David James Smith, M.D., who was present throughout the hearing.

Oral and documentary evidence was received. The record was held open to

allow the parties to submit written closing arguments. Written closing arguments and
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rebuttals were received. The record was closed, and the matter was submitted for

decision on June 14, 2024.
PROTECTIVE ORDERS SEALING CONFIDENTIAL RECORDS

To protect the privacy of individuals whose personal information is contained in
the documents, and because it is impractical to redact the private information, the
following documents were sealed from public disclosure under Government Code

section 11425.20 and California Code of Regulations, title 1, section 1030:

Exhibits 4, 5, 6, 7, 9, 10, 12, 13, 15, and 27, in their entirety.
DECISION SUMMARY

The board sought to revoke respondent's probation based on alleged violations
of probationary terms that demonstrated unprofessional conduct. Respondent’s
probation prohibited him from practice involving intrathecal pumps. Respondent
provided intrathecal pump treatment to three patients at a time when he was
prohibited from doing so. In addition, respondent violated his informed consent duty
to patients by knowingly making faise and misleading disclosures to patients
concerning his disciplinary status. These false statements to patients constituted
unprofeésional conduct. Based on the evidence in this case, the only remedy that
ensures public protection is revocation of respondent’s probation, thereby revoking

his physician’s and surgeon'’s certificate.
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FACTUAL FINDINGS

Jurisdictional Matters

1. The board issued Physician's and Surgeon's Certificate No. G 66777 to
respondent on August 21, 1989. The certificate is in full force and effect and expires

January 31, 2025, unless renewed.

2. On July 11, 2023, petitioner issued a Petition to Revoke Probation.

Respondent submitted a timely notice of defense. This hearing followed.
Summary of Allegations and Defenses

3. Petitioner asserted one cause to revoke probation, alleging respondent
engaged in unprofessional conduct and failed to comply with the terms of his
probation by performing care or treatment with patients involving the use,
management, or surgica!l procedure related to intrathecal (IT) pumps on at least three
patients (labeled A, B, and C) at a time when he was prohibited from doing so, and by
knowingly making false and misleading written disclosures that misrepresented his

probation status and practice restrictions.

4. Respondent argued that he was not prohibited from performing any IT
purhp care with patients A, B, and C, at the time because of a Superior Court judgment
granting a writ of administrative mandate, and a Medical Board letter lifting his IT
pump practice restriction. Respondent also argued that some of the care he rendered
to the patients was not prohibited because it was not IT pump treatment. Respondent
also raised due process issues concerning partially redacted information given in

discovery that he contends denied him a fair hearing.
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Respondent’s Motion to Exclude Exhibit 15 and Gojny Testimony

5. During the first day of hearing, respondent objected to petitioner's
Exhibit 15, the investigation report, and to the testimony of petitioner’s investigator,
Luciia Gojny. A briefing schedule was established. On May 9, 2024, respondent filed a
motion to exclude Ms. Gojny's testimony and Exhibit 15. Petitioner filed an opposition
on May 16, 2024, and respondent filed a reply on May 17, 2024. On May 19, 2024,
OAH issued a written tentative ruling denying the motion, The parties were given an
opportunity for oral argument at the hearing on May 23, 2024, and the tentative ruling
was confirmed on the record. Respondent had notice of the redacted material since
August 2023 and did not file a motion to compel. The redacted material properly
protected the identity of an anonymous informant. Petitioner provided a partially
unredacted copy of Exhibit 15, and respondent had an opportunity at hearing to
question Ms. Gojny about the information in the exhibit. Respondent was not denied

due process; his motion was therefore denied.
History of Prior Discipline

6. The chronology of respondent’s prior discipline is important to the
outcome of this case. The prior disciplinary matters and board and court actions are

therefore discussed in chronological order.
THE BOARD’S 2020 DECISION PLACING RESPONDENT ON PROBATION

7. The board's Executive Officer issued an accusation against respondent’s
license on April 27, 2018 (Case No. 800-2015-012651), alleging violations of the
Medical Practice Act. A first amended accusation added additional all.eged violations
regarding respondent's care and treatment of five patients using IT pumps, labeled

anonymously A through E. Respondent's treatment of these five patients occurred at
4
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various times between 2004 and 2017. The matter (OAH No. 2018080617) proceeded
to hearing in September and October 2019, and January 2020. On August 25, 2020, the
board adopted the administrative law judge’s proposed decision, with an effective
date of September 25, 2020 (2020 Board Pecision). In this proposed decision, board

disciplinary decisions are identified by the year the decision became effective, not the

date the AU issued the decisions.

8. The 2020 Board Decision found that respondent committed gross
negligence in his care and treatment of Patients A, B, C, and D; repeated negligent acts
in the care and treatment of Patients A, B, C, D, and E; incompetence in his care and
treatment of Patient A; excessively prescribed drugs to Patients A, B, and C; failed to
maintain adequate and accurate records in connection with his care and treatment of
Patients A, B, C, D, and £; and engaged in unprofessional conduct ih his care and

treatment of Patients A, B, C, D, and E.

9. The 2020 Board Decision revoked respondent’s certificate, stayed the
revocation, and placed respondent on probation for seven years with certain terms
and conditions. The terms and conditions relevant to the petition include maintaining
a controlled substance prescription log; taking education courses, a prescribing
practices course, a medical record keeping course, and an ethics course; completing a.
clinical competence assessment program; having a practice monitor; and disclosing his
discipline to patients. The 2020 Board Decision prohibited respondent from

prescribing certain controlled substances and from:

performing any care or treatment with patients involving
the use, management or any surgical procedures related to

intrathecal pumps until after successful completion of
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Clinical Competence Assessment Program has been

provided to the board.

10. Respondent filed a writ petition in the Superior Court (Case
No. 20STCP03757) challenging the 2020 Board Decision on November 13, 2020,
(Writ I). The Superior Court granted the petition in Writ I and overturned the 2020
Board Decision on January 24, 2022. The details of the Superior Court’s ruling on Writ

" and the board's subsequent actions are discussed below.

11.  During the two years that Writ | was pending, there were many other

events that are relevant to this case.
THE EXECUTIVE OFFICER FILES NEW ACCUSATION DECEMBER 22, 2020

12.  Petitioner, as complainant, filed a new accusation (2020 Accusation), Case
No. 800-2018-042234, against respondent on December 22, 2020, three months after
the 2020 Board Decision became effective. The 2020 Accusation concerned
respondent’s IT pump treatment of three additional patients in 2015 through 2018,
and alleged respondent committed gross negligence, repeated negligent acts,
engaged in unprofessional conduct, and failed t¢ maintain adequate and accurate

medical records.

13.  The 2020 Accusation went to hearing in October 2021 and resulted in

additional discipline. The outcome of that case is discussed below.

RESPONDENT COMPLETES CLINICAL COMPETENCE ASSESSMENT AND THE

BOARD LIFTS RESPONDENT'S IT PuMP RESTRICTION ON OCTOBER 19, 2021

14, The 2020 Board Decision ordered respondent to complete a board-

approved clinical competence assessment and education program before he could
6
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resume prescribing controlled substances and IT pump therapy with patients. In the
fall of 2021, respondent completed a clinical competence assessment program
through Knowledge, Skills, Training, Assessment, and Research (KSTAR), affiliated with
Texas A&M University.

15.  On October 19, 2021, two months before the board adopted the 2022
Board Decision discussed in the next section, the board's probation monitor, Virginia
Addis, issued a letter to respondent stating that respondent's restrictions against
prescribing controlled substances and performing IT treatment imposed by the 2020
Board Decision were lifted because of his successful completion of the required clinical

competence assessment and education program.

16.  The board's letter lifting respondent’s IT pump practice restriction was
issued the same month that the hearing on the 2020 Accusation was held, but before
the issues raised in that case were decided. The board correctly lifted respondent’s IT
pump practice restriction in October 2021, since he had complied with the 2020 Board
Decision’s clinical competence assessment requirement. The 2020 Board Decision, at
the time, was the only discipline respondent was under. Although the board had grave
concerns about respondent’s IT pump practice, as expressed in the 2020 Accusation,
that case had not yet been decided. It would have been inappropriate for the board to
withhold the October 2021 letter releasing respondent from the IT pump practice
restriction since the board’s concerns expressed in the 2020 Accusation had not yet

been adjudicated,
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2022 BOARD DECISION ON THE 2020 ACCUSATION

17.  The 2020 Accusation proceeded to hearing on Cctober 4 through 8, and
11, 2021, At that hearing, respondent testified that he had completed the KSTAR

clinical competence course. The ALY's factual finding 235 was:

Respondent stated he has completed the clinical
competence assessment course and can now perform

surgical procedures related to intrathecal pumps.

This AU finding shows that, before the board issued the letter to respondent
dated October 19, 2021, which informed him his IT pump restriction was lifted,
respondent asserted in testimony under penalty of perjury that he was already free

from the IT pump probationary restriction.

18.  On December 22, 2021, the board adopted the AU's proposed decision
with an effective date of January 21, 2022 (2022 Board Decision). There was no
indication in the 2022 Board Decision that the ALl was aware of the board’s
October 19, 2021, letter lifting the IT pump practice restriction. Although respondent
testified in that hearing he completed the KSTAR clinical competence course, it

appears no KSTAR records were offered, or admitted into evidence in that case.

19.  The 2022 Board Decision found that respondent’s misconduct with two
patients was serious and exposed the patients to actual harm. Respondent excessively
administered fentanyl to the patients. He increased their dose of fentanyl, described as
"haphazard,” even when both patients reported their pain levels and functioning
improved. The 2022 Board Decision specifically mentions respondent’s completion of

the clinical competence assessment as a factor in respondent’s favor.
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20.

The 2022 Board Decision fashioned a remedy designed to protect the

public but not to punish respondent in consideration of his, at that time, two years of

probation compliance, including his completion of the clinical competence

assessment.

21.

The 2022 Board Decision imposed a new probationary practice restriction

on respondent:

22.

Physician and Surgeon’s Certificate No. G 66777 issued to
David James Smith, M.D. is revoked. However, the
revocation is stayed, and respondent is placed on probation
for the duration of his probation in [the 2020 Board

Decision], with the following additional term:

Respondent is prohibited from performing any care or
treatment with patients involving the use, management, or
any surgical procedure related to intrathecal pumps, or
advising any medical provider on the care or treatment of
patients involving the use, management, or any surgical
procedure related to intrathecal pumps, for the duration of

his probation in [the 2020 Decision].

It is this 2022 Board Decision practice restriction that petitioner in the

present case asserts respondent has violated.

23.

The chronology thus far shows that the board's letter lifting respondent’s

IT pump practice restriction effectively removed the restriction beginning October 19,

2021, the date the letter was issued, until January 21, 2022, when the 2022 Board
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Decision became effective. As of January 21, 2022, respondent was again prohibited

from IT pump practice by the 2022 Board Decision.

24.  On February 17, 2022, respondent filed a writ petition in the superior
Court (Case No. 22STCP00574) challenging the 2022 Board Decision (Writ II). The
Superior Court in the Writ I casg denied respondent’s writ and upheld the 2022 Board
Decision by judgment entered February 5, 2024. Details of the Writ Il decision are

discussed in their chronological position below.

FEBRUARY 28, 2022 — WRIT I SUPERIOR COURT OVERTURNS THE 2020

BOARD DECISION

25.  Inthe hearing that led to the 2020 Board Decision, the AL excluded
respondent’s expert from testifying because respondent had not complied with the
expert witness disclosure requirements of Business and Professions Code section 2334.
Respondent argued in his writ petition challenging the 2020 Board Decision, among
ofher things, that the AL} erred by excluding respondent’s expert witness from
testifying. On January 24, 2022, the Superior Court issued an order granting
respondent’s petition for writ of administrative mandate. The court agreed with
respondent’s argument that the AU erred in excluding some of respondent’s expert
witness testimony. However, the court found that, as to two of the five patients, the

ALJ did not commit legal error. The court expressed its reasoning:

While the court agrees [Dr. Smith's] expert disclosures
contained significant deficiencies, the expert disclosures did
sufficiently express some opinions for some patients and
identified facts upon which [Dr. Smith's] expert relied for

foundation. Thus, the AU’s wholesale preclusion of any and

10
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all testimony from [Dr. Smith's] expert was error depriving
[Dr. Smith} of the ability to mount a full defense to the
amended accusation. Based on [Dr. Smith’s] expert
disclosures, while exclusion of much of the proffered
expert’s testimony was warranted for [Dr. Sm_ith's] failure to
comply with Section 2334, the AU should have permitted

[Dr. Smith's] expert to testify about several of his opinions.

The court then analyzed respondent's expert disclosure with regard to each of

the patients (A, B, C, D, and E) in the amended accusation, concluding:

The court finds the ALJ did not commit legal error when she
excluded [Dr. Smith's expert's] witness testimony
concerning Patients B and E based on [Dr, Smith's] failure to
comply with Section 2334. Thus, [the board’s] claims as to
Patients B and E were (properly) not defended with expert

testimony.
26. In a footnote, the court stated:

[The board's} decision concerning Patients B and E is not
impacted by the court’s decision about the AL)'s wholesale
exclusion of expert witness testimony. [The board's] .
decision as to Patients A, C and D, however, may have been
impacted only to the extent the properly disclosed specific

opinions about these patients were excluded by the AL.

27.  On February 28, 2022, the Superior Court entered judgment granting the
. writ. The court set aside the 2020 Board Decision.

11
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28.  Because of this Superior Court judgment, as of February 28, 2022,
respondent was no longer on the probation established in the 2020 Board Decision.
However, respondent was still on probation from the 2022 Board Decision, which had
created a separate probation with a single probationary condition: the prohibition on

IT pump practice.

THE BOARD SETS ASIDE ITS 2020 BOARD DECISION, HOLDS ORAL
ARGUMENT, IssUES A NEw 2022 BOARD REMAND DECISION MODIFYING

RESPONDENT'S PROBATION

29. OnJune 9, 2022, to comply with the Superior Court’s order, the board
issued an order setting aside the 2020 Board Decision. The board noticed oral
arguments to be held on July 22, 2022. An AU presided over the oral arguments with a

board panel. Respondent appeared and was represented by counsel.

30. At the oral argument, the AU sitting with the board panel did not allow
any new evidence. The hearing was treated as a reconsideration of the 2020 Board
Decision and was noticed for the purpose determining the level of discipline as it

relates to Patients B and E in light of the Superior Court’s ruling.

31.  Respondent testified at that oral argument before the board. On

page 39, line 9, of the transcript, respondent testified:

I do want to make aone other correction to Mr. McKenna's
comments, though. My discipline — even though the judge
set aside the order, my probation officer, Virgina Addis, has
made it clear that as far as she’s concerned and the people

in Sacramento are concerned, nothing has changed.

12
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32,  On August 11, 2022, the board issued its decision after remand (2022

Board Remand Decision), effective immediately and retroactive to September 24, 2020,

33.  The 2022 Board Remand Decision placed respondent’s physician’s
certificate on probation for five years, retroactive to September 24, 2020. It included all
probationary terms of the 2020 Board Decision except the requirement to give patient
disclosures about respondent’s probation status and practice restrictions. Although the
2022 Board Remand Decision retained the probationary term requiring respondent to
complete a clinical competence assessment program, the board’s order stated,
"respondent is to receive full credit for all periods of probation already served and any
term of probation already satisfied before the Superior Court remanded this matter

back to the Board.”

34, Thus, the 2022 Board Remand Decision did not re-establish the
requirement for respondent to complete the clinical competence assessment program.
Respondent was given credit for having already completed the KSTAR program and

the board’s October 2021 letter lifting the IT practice restriction.

35.  Respondent filed a writ petition in Superior Court (Case
No. 22STCP03155) challenging the 2022 Board Remand Decision on August 26, 2022,
(Writ Itl). The Superior Court c;lenied the writ and upheld the 2022 Board Remand
Decision by judgment entered on January 2, 2024,

RESPONDENT'S ATTORNEY ARGUES THE 2022 BOARD DECISION IS VOID AS

A MATTER OF LAW; THE BOARD REJECTS THE ARGUMENT

36.  In August 2022, after the board issued the 2022 Board Remand Decision,
the board sent respondent a notice about what it would list on the board's public

website concerning respondent’s disciplinary status. The board's disclosure, among
13
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other things, stated that respondent was prohibited from performing IT pump care or
treatment. The notice allowed respondent 10 working days to offer proposed

corrections to the language of the disclosure.

37. On August 23, 2022, respondent’s attorney, Mr. Rifat, sent a letter to the
board arguing that the board's proposed website disclosure was “inaccurate and
incomplete” and “false and misleading.” Mr. Rifat asserted the 2022 Board Decision
was “void as a matter of law.” Mr. Rifat stated, "we expect that will be confirmed
shortly by the Superior Court.” Mr. Rifat proposed a different public disclosure that
removed any mention of IT pump practice restrictions and, with regard to the 2022

Board Decision, stated,

The Medical Board previously additionally imposed
discipline on December 22, 2021. That disciplinary order
relied on the order that was set aside by the Superior Cour{
and the Medical Board and the licensee are litigating the

validity of that order.

The board rejected Mr. Rifat's suggested changes to the public disclosure. The

board retained the public disclosure language that respondent was:

prohibited from performing any care or treatment with
patients involving the use, management, or any surgical
procedures related to intrathecal pumps, or advising any
medical provider on the care or treatment of patients
involving the use, management, or any surgical procedure

related to intrathecal pumps, for the duration of Dr. Smith’s

probation.

14
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FEBRUARY 5, 2024, WRIT II SUPERIOR COURT UPHOLDS THE 2022 BOARD

DECISION

38.  Inthe Writll proceeding, respondent argued, among other things, that
the 2022 Board Decision was “void” because it tied itself to the 2020 Board Decision
that had been overturned in the Writ [ proceeding. The Writ Il Superior Court rejected
that argument, describing it as “defective.” The Superior Court found that the 2022
Board Decision was a “stand-alone” decision placing respondent on probation with an
IT pump practice restriction despite the Writ I court having overturned the 2020 Board

Decision.

39.  During the one and one-half years the Writ Il proceeding was pending,
respondent started treating IT pump patients again. That treatment is discussed in the

next section.

Respondent Treats Patients A, B, and C, Giving Rise to This Petition to

Revoke Probation

40.  Respondent’s treatment of the three patients at issue in this case

occurred between August 25, 2022, and November 22, 2022.

41,  The first alleged violation of the IT pump restriction occurred when
respondent treated Patient B on August 25, 2022, two weeks after the board issued the
2022 Board Remand Decision, and one day before respondent filed his Writ IlI petition
challenging the 2022 Board Remand Decision.

15
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IT PUMP TREATMENT

42.  AnIT pump is a medical device that delivers drugs directly into the fluid-
filled (intrathecal) space between the spinal cord and the protective sheath arcund it.
When implanting an IT pump, the patient is placed under general anesthesia. A C-arm
fluoroscope is placed around the patient to provide x-ray ifnages to assist the surgeon
in locating and placing the devices. The surgeon makes two incisions: one in the
abdomen and one near the spine. The IT pump is placed in a pocket under the skin in
the abdomen. A catheter is tunneled under the skin between the pump and the spine.
One end of the catheter is connected to the pump. The other end of the catheter is
inserted into the intrathecal space and anchored. The pump's reservoir contains the
medication and is programmed to deliver the correct dosage and timing of medication

to the intrathecal space, delivering pain relief.

43. A physician uses a telemetry device to remotely access the pump and can

read information about the pump’s function and adjust the pump’s operation.

44. T pump therapy is an intensive pain management modality. It requires a
jong-term, trusting relationship between patient and physician. Patients must be
carefully selected. Psychological testing of the patient is recommended. Before
choosing IT pump treatment, a test is performed using either an external catheter ora
syringe to inject pain medication into the intrathecal space to determine if the patient
experiences pain relief. Respondent and petitioner’s expert both testified that an IT

pump physician must be prepared to “marry the patient.”
PATIENT A: IT PUMP EXPLANT AND FOLLOW UP CARE

45.  On September 1, 2022, respondent performed an explant of Patient A's

existing IT pump. The explant procedure, also done under general anesthesia, involves
16
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incisions at the abdomen and spine, removing the pump, removing the intrathecal
catheter and anchor, and closing the incision sites. Respondent saw Patient A for

follow up care on September 6 and 8, 2022, for wound checks and staple removal.

46,  Patient A testified at this hearing. Respondent was Patient A’s pain
management doctor from 2018 until September 2022. He wanted the pain pump
removed for several reasons, including that respondent was “charging a lot for refills,”
and he was getting tired of all the medical trips. He had been using a pain pump for
years and was haping to get away from the situation. Patient A also testified he is a

frequent user of methamphetamine, which he believes helps with his chronic pain.

47.  Patient A testified that on the way home from respondent's office after
the September 8, 2022, office visit, he began to leak cerebral spial fluid. His shirt and
pants were wet when he got home. He went to the emergency room the next day,
September 9, but they were unable to help him. He left on his own that day and went
back to the emergency room several times between September 9 and 17. He testified
he had a tear to the protective layer of tissue that covers the spinal cord {dura) that

had to be repaired.

48.  Respondent's office records show that, on September 13, 2022, Patient A
called respondent's clinic complaining that cerebrospinal fluid was leaking from the

spinal incision site, Respondent’s office told Patient A to go to the emergency room.

49.  Patient A testified he has filed a civil lawsuit against respondent.

17
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PATIENT B: SURGICAL PUMP REPLACEMENT; REPROGRAM OF IT PUMP AND

MEDICATION REFILL

50.  Patient B testified at this hearing that she has been a patient of
respondent for over 17 years. On August 25, 2022, respondent rep’rogrammed Patient
B's IT pump using telemetry, and performed a medication refill. Respondent met with
Patient B on September 23, 2022, for a pre-operative consult. On September 29, 2022,
respondent performed an IT pump replacement procedure that involved general

anesthesia, explanting the patient’s IT pump, and implanting a new IT pump device.

51.  On October 5, 2022, respondent performed telemetry and analysis of

Patient B's IT pump and pregrammed a medication rate increase.

52.  Respondent performed telemetry and analysis of Patient B's IT pump and

refilled the pump’s medication reservoir on October 7 and 14, and November 22, 2022.

53.  Patient B testified very emotionally that it was difficult for her to see
respondent at the hearing. She testified it breaks her heart that she trusted him with
her life. In November 2022 she went through drug withdrawals because respondent's
office had supply problems. She testified she “felt like a heroin addict.” She felt
respondent had lied to her about getting her medicaticn refilled. She testified her

pump is “off now" because she does not trust any doctor to fill it.

PATIENT C: PUMP SURGICAL PUMP ACCESS, ASPIRATION, TELEMETRY AND

ANALYSIS

54,  OnOctober 7, 2022, respondent performed a surgical procedure on
Patient C, in which he accessed the patient's IT pump side port and aspirated fluid

from the pump and catheter and performed telemetry and analysis of the pump.

18
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Respondent Refuses to Answer Probation Monitor’s Question About

Compliance with the IT Pump Practice Restriction in September 2022

55.  On September 9, 2022, respondent met with his probation monitor, Ms.
Addis, at respondent’s offices, for the fourth quarterly probation meeting. Respondent
called Ms. Addis as a witness. Ms. Addis retired from state service in May 2024 as an
Inspector II. She testified that respondent was cooperaﬁve, transparent, and she
believed he was honest with her. Respondent submitted his required probation reports
timely and completed education requirements. He submitted his required controlled

substance logs each quarter. She also received his practice monitor reports.

56.  Atthe September 9, 2022, probation meeting, respondent signed a
document acknowledging that he received a copy of the 2022 Board Remand Decision.
Respondent’s attorney, Mr. Rifat, attended the meeting with him. Respondent "took
the Fifth" and refused to answer Ms. Addis's question when she asked him the last
time he did any treatment with IT pumps. Ms. Addis testified this was the only time she

recalled respondent refusing to give her information she requested.

57.  Respondent testified in this case that he exercised his Fifth Amendment
privilege at that meeting on the advice of his attorney because at the time he was
under a federal indictment. He testified on direct examination the federal charges
against him were later dismissed. On cross examination, respondent admitted the
charges were not dismissed; he pled guilty to one misdemeanor federal charge of
adulteration of controlied substances in December 2023. The federal grand jury
indictment dated December 13, 2022, alleged conspiracy to manufacture and
distribute controlled substances, healthcare fraud, false Medicare claims, unlawful
manufacture of controlled substances, and causing the adulteration of a drug, against

respondent and one of his employees. The information about respondent’s indictment
19
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and guilty plea is discussed here to provide context for respondent's testimony at the
hearing that he exercised his Fifth Amendment right in his meeting with Ms. Addis. The
federal criminal conviction is not charged as a basis for discipline and is not

considered in this case for that purpose.

Finding: Respondent was Prohibited from IT Pump Treatment When
He Treated Patients A, B, and C.

58. Respondent treated Patients A, B, and C, from August 2022, through the
end of November 2022, During that time, respondent was under twa disciplinary
orders from the board: the 2022 Board Decision which was effective on January 21,
2022, and the 2022 Remand Decision, which became effective immediately when it was

issued on August 11, 2022.

59. Respondent, and his attorney, took the legal position in this case that the
2022 Board Decision and its IT pump practice prohibition were void as a matter of law
because the 2022 Board Decision referred to the timeframe of the 2020 Board

Decision that had been set aside by the Writ I Superior Court.

60. Respondent made various legal arguments in the Writ Il case challenging
the 2022 Board Decision. The Writ Il Superior Court did not accept these arguments
and they are not accepted in this case. The Superior Court clearly held that the 2022
Board Decision was a "stand-alone” decision and that respondent’s arguments to the

contrary were "defective.” That is the correct decision based on the record in this case.

61. Respondent's IT therapy practice restriction was briefly lifted effective
October 19, 2021, when the board acknowledged that he had satisfied the clinical
competency assessment requirement in the 2020 Board Decision. There was a pending

2020 Accusation against respondent at that time raising serious concerns about
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respondent’s IT treatment. Three months later, on January 21, 2022, the 2022 Board
Decision became effective, and he was again prohibited from practicing IT pump
therapy. The 2022 Board Decision’s stand-alone IT pump practice prohibition was in
effect on August 25, 2022, when respondent began treating Patients A, B, and C; the IT
pump prohibition remained effective throughout his treatment of the three patients in

this case.

Did Respondent’s Treatment of Patients A, B, and C Violate the IT

Therapy Practice Prohibition?

PETITIONER'S EXPERT WITNESS MARK STEVEN WALLACE, M.D. TESTEMONY

62.  Petitioner called Mark Steven Wallace, M.D., as an expert witness. Dr.
Wallace is a Professor of Anesthesiology and Chief of the Division of Pain Medicine in
the Department of Anesthesiology at the University of California, San Diego. He has
extensive clinical and research experience in pain ménagement and treatment of
patients with [T pumps and has been widely published on many subjects involving

pain management treatment modalities, including the use of IT pumps.

63.  Petitioner asked Dr. Wallace to review the medical records and provide
his opinion whether the treatment of any patients was care or treatment involving the
use, management, or any surgical procedures related to IT pumps. Dr. Wallace
reviewed the medical records for Patients A, B, and C. He testified that respondent’s
treatment of Patients A, B, and C constituted care or treatment with patients involving

the use, management, or surgical procedure related to IT pumps.

64.  Performing an IT pump refill involves using a fluoroscope to locate the
reservoir access point on the pump, inserting a needle and using a syringe to fill the

medication into the pump reservoir. This is the use or management of IT pumps.
21
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Performing a telemetry analysis of the pump likewise is a procedure involving the use
or management of an IT pump. The physician must access the pump data with a
telemetry unit, make clinical judgments about whether the pump’s settings need to be

changed, then make any necessary changes.

65.  Performing an aspiration of the pump and catheter requires locating a
side port on the pump using a fluoroscope, and then inserting a syringe needle into
the side port and drawing fluid from the pump and catheter to see if cerebrospinal
fluid can be drawn and sometimes using contrasting dye. This is a procedure involving

the use, management, or a surgical procedure related to IT pumps.

- 66, Dr. Wallace also testified that explanting an IT pump is a surgical
procedure related to [T pumps. The procedure involves general anesthesia, using a
fluorcscope to locate the pump and catheter, making incisions in two places to access
the pump and the catheter connection at the spinal cord, surgically removing the

pump, removing the catheter, and closing the incision sites.
RESPONDENT'S TESTIMONY

67.  Respondent did not call an expert to give opinion testimony about
whether respondent’s patient treatment constituted IT use, management, or surgical

procedures. He gave his own percipient testimony as a physician.

68.  Respondent testified that he treated Patient A on September 1, 2022,
because the 2020 Board Decision had been set aside and he believed the 2022 Board
Decision was void as a matter of law. He also testified that removing an IT pump is
“not really pump treatment” because he was not dealing with any medication dosage °

or rates or any decisions about the medications. He was “only removing a piece of
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durable medical equipment.” Any qualified surgeon could remove the pump from a

patient; they do not have to be trained in IT pump management.

69.  Respondent testified that refilling an IT pump is not IT pump treatment

because a nurse practitioner could perform the procedure.

70.  Respondent also testified that aspirating Patient C's catheter on October
7, 2022, was not pump management because all he did was use a 25-gauge needle to
access the side port on the pump and attempt to draw back fluid from the catheter.
The purpose was to diagnose if the catheter was kinked or accluded. No return of
cerebrospinal fluid means the catheter has a blockage. He testified this is not pump

management, it is a simple diagnostic test.

FINDING: RESPONDENT’S TREATMENT OF PATIENTS A, B, AND C VIOLATED

THE IT PUMP PRACTICE RESTRICTION

71, Dr. Wallace's expert testimony was persuasive that [T pump explant
surgery, IT pump telemetry and analysis, IT pump refills, and IT pump catheter
aspiration are all care or treatment involving the use, management, or surgical
procedures related to IT pumps. Dr. Wallace explained the procedures and detailed

how they are related to [T pump care or treatment.

72, Respondent's testimony that these procedures were not IT pump
treatment was not persuasive. Respondent’s testimony minimized and oversimplified
the procedures and their important relationship to IT pump care or treatment. When
removing an T pump, respondent was doing more than just removing a piece of
durable medical equipment. Although any surgeon could legally explant an IT pump,
when respondent performs the procedure on a patient with whom he has an existing

pain management relationship that included IT pump treatment, the explant is part of
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that treatment. Similarly, the other procedures, refilis, telemetry and analysis, catheter
aspiration, that respondent performed with Patients A, B, and C, were part of his IT

pump care and treatment as their pain management provider.
Respondent’s Disclosures to Patients were False and Misleading

73.  On February 25, 2022, Patient A signed a "SB 1448 Disclosure to

Patients,” which stated:
February 10, 2022

Dear Patient

I, David J. Smith, M.D., was disciplined by the California
Medical Board on August 25, 2020, and additionally on
December 22, 2021, the Medical Board issued another

disciplinary decision.

On January 24, 2022, the Superior Court of California in and
for the County of Los Angeles, set aside the Medical Board's
disciplinary order of August 25, 2020, concluding that the
Medical Board had violated my due process rights. Attached
is a copy of the Court's Order. [ am advised by counsel that,
as a matter of law, this also sets aside the December 22,

2021 decision.

[ am awaiting entry of judgment in my favor in Superior

Court and further legal proceedings may be necessary. L am

advised that as a result of these legal proceedings, I am not

pre'sently under discipline by the Medical Board and that
24

SMITH ADJUDICATION
PAGE 199



there are no practice restrictions on my license as a matter
of law. I nevertheless continue to work cooperatively with

the Board and its monitor.

For more information regarding the orders, inciuding a
copy of the Medical Board's decisions and/or Accusations,

please contact the Medical Board of California.

74.  Patient B signed the same disclosure on September 29, 2022. Patient C

signed the same disclosure on October 7, 2022.

75. - Atthe time the patients signed the disclosure, respondent was subject to

the 2022 Board Decision’s practice restriction prohibiting him from IT pump treatment.

76. - The disclosure contained misleading information. The statement that the
Superior Court (Writ I) "set aside the Medical Board's disciplinary order of August 25,
2020, concluding that the Medical Board had violated my due process rights,” was
inaccurate. The Writ I Superior Court found that the AU erred in excluding
respondent’s expert testimony, but that error only affected the discipline based on
respondent’s treatment of three of the five patients in that case. The Writ I Superior
Court made it clear that its decision did not affect the discipline concerning the other
two patients. Respondent’s disclosure inaccurately overstated the Superior Court's Writ
I ruling, giving patients the false impression respondent was completely exonerated in

the Writ I decision when he was not.

77.  The disclosure also misled patients into believing that respondent’s IT
treatment practice restriction had been lifted. The language "1 am advised by counsel
that, as a matter of law, this also sets aside the December 22, 2021," (2022 Board
Decision) had the effect of confusing respondent’s disciplinary status. Patient A

25

SMITH ADJUDICATION
PAGE 200



testified that he would not have gone forward with his procedure with respondent on
September 1, 2022, if he had known respondent was still on probation. Patient B
testified that she believed respondent’s probation was cleared and she was able to
start seeing him again for pump treatment, a false impression of respondent'’s status.

Respondent’s cross examination of these patients did not undermine their credibility

on this issue.

78.  On January 24, 2022, the day the Writ | Superior Court's arder granting
respondent’s writ was entered, respondent’s attorney, Mr. Rifat, wrote an email to

petitioner's attorney, Mr. McKenna. The email stated,

With respect to the second disciplinary matter whose
decision became effective on Friday [the 2022 Board
Decision}], we will need to discuss the impact of the Superior
Court's decision. In my view and despite my warning to the
Jjudge, because he made his decision dependent upon the
original discipline [the 2020 Board Decision], the latest MBC
order of discipline is de jure void. I'd prefer to conserve
resources and not take that up on writ as well. Let me know
if we can reach some sart of stipulation or alternative

resolution.

79.  The attorneys did not reach an alternative resolution or stipulation about
the 2022 Board Decision being “de jure void." Respondent filed Writ II, the parties
litigated for 18 months, and the Writ Il Superior Court rejected as “defective”

respondent’s argument in its February 5, 2024, order denying respondent'’s writ.
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80.  In addition to being false and misleading as of February 10, 2022, the
date listed on the patient disclosure, the disclosure became more false and misleading
over time because it was not updated with current information about respondent’s
disciplinary status. The disciosure did not mention that the board reinstated
respondent’s probation after remand on August 11, 2022, in the 2022 Board Remand
Decision. Patient A signed the disclosure on February 25, 2022, ar)d was not presented
with an updated disclosure at the time of his surgical procedure on September 1, 2022.
Patients B and C signed the disclosures in September and October 2022, when the
disclosures failed to mention respondent’s probation from the 2022 Board Remand

Decision.

81.  Although neither tf‘we 2022 Board Decision ncr the 2022 Board Remand
Decision specifically required respondent to make any disclosure about his
probationary status, since that term was removed from the probation conditions in the
2022 Board Remand Decision, if respondent elected to give a disclosure about his
probation status, it was his duty as a physician to ensure the disclosure was not false

and misleading,

82.  Respondent’s inaccurate, false, and misleading statements to patients
constituted unprofessional conduct that was substantially related to the qualifications,

functions, or duties of a physician.

Respondent’s Additional Testimony and Compliance with Probation

Terms

83.  According to probation monitor Ms. Addis, respondent was compliant
and cooperative with thd board's probation monitor. He submitted his required

reports and controlled substance logs, retained a practice monitor who also submitted
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required reports, completed and passed the required training and education, including
the clinical competence evaluation. Respondent testified that he wanted to show the
board his good faith and willingness to cooperate and comply by keeping the practice
monitor and following other probation terms even after the Superior Court set aside

the 2020 Board Decision.

84. Respondent testified he made changes to his practice after the 2020
Board Decision based on his understanding of the criticisms in that case. He decreased
the opiate oral dosing of IT pump patients, changed the pump medications he used,
stopped using an Excel “flow sheet” for dosing records and used the telemetry system

directly to record dosing changes.

85.  Respondent testified he sold his practice to another physician, Dr.
Thompson, in December 2021 to ensure continuity of care to the patients after the
probationary orders. Dr. Thompson was requil;ed to assume all practice employees, get
her own billing numbers, and her own electronic medical record system with her as the
attending physician. Respondent also testified that Dr. Thompson was unable to
continue under the obligations of their agreement. She left the practice and

respondent has “taken back” the practice.

86.  Respondent testified the transition to other practitioners for IT pump
care was difficult for some patients because he had long standing relationships with
them. He continued to provide non-pump related care for patients in order to keep
some continuity. The préctice used nurse practitioners and other physicians to perform
IT pump treatments with his pump patients. He transferred all of his pump patients to
the other physicians. Each patient had a care plan in place, but respondent did not

direct their care. He expected that the physicians would use their own clinical
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judgment about treating the patients. Respondent did not “touch” controlled

substances or IT pump treatment until his right to do so was restored.

Respondent’s Credibility

87. Respondent's testirﬁony that he was confused by the complex procedural
history of his disciplinary cases and was misled by the board was not credible, His
answers to questions were evasive and self-serving. He misrepresented the status of
his federal criminal conviction. On one hand, he testified that he was trying to comply
with his probation. On the ather hand, he chose to treat the 2022 Bdard Decision’s IT

pump practice prohibition as if it was void while he knew the board did not agree with

that position.
Evaluation of Disciplinary Remedy

88. The evidence showed that respondent acted on the legal position that
the 2022 Board Decision was “void as a matter of law"” without justification. He refused
to answer the question about IT pump practice in the meeting with Ms. Addis on
September 9, 2022, adopting the legal position that had not yet been resolved and
that the board opposed. .Respondent violated the IT therapy practice restriction with
three patients on multiple occasions in September, October, and November 2022 in
direct violation of the 2022 Board Decision. He drafted and maintained a falsely
misleading patient disclosure dacument that induced patients to believe that he was
not under any disciplinary order when, in fact, he was under two different stand-alone

disciplinary probations, the 2022 Board Decision and the 2022 Board Remand

Decision.

89. In this hearing, respondent took two inconsistent but equally untenable

positions. On one hand, he maintained that the 2022 Board Decision and its IT pump
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practice restriction was clearly void as a matter of law. On the ather hand, he claimed
that it was confusing and unclear, and he should not have his probation revoked for

being confused and not understanding the impact of the complex procedural history.

90. At no time did the board mislead respondent about the effect of the
2022 Board Decision. Respondent testified that Ms. Addis told him his IT practice
restriction was a “gray area.” Ms. Addis, called by respondent as a witness, did not
corroborate that testimony; she did not recall saying those words to respondent. At
the oral argument before the board on July 22, 2022, respondent testified to the board
that Ms. Addis made it clear that despite the Superior Court Writ I order, nothing

about his probation has changed.

91.  Even if Ms. Addis had told respondent at one time that his IT pump
practice restriction was a “gray area,” respondent was not justified in relying on that
purported staterﬁent in light of other facts: Mr. Rifat had proposed alternative
language for the board's public website disclosure which the board rejected; the board
retained the public website disclosure language that respondent was prohibited from
IT pump practice; Mr. Rifat proposed a stipulation to Mr, McKenna to avoid having to
litigate the issue of the “void” restriction in a writ proceeding, but Mr, McKenna
refused, The parties did litigate the “void” issue in the Writ Il proceeding. The Writ II
Superior Court ultimately characterized respondent’s “void as a matter of law” position
as defective and confirmed the 2022 Board Decision was a “stand-alone” disciplinary

order that was still in effect.

92. Respondent has not, at any time in this case, acknowledged his mistake
in treating patients based on the incorrect “void as a matter of law" position or in
giving a misleading disclosure to his patients. Respondent shcwed no remorse for his
conduct. There was no evidence of respondent’s rehabilitation despite being on
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probation since 2020. In his testimony, respondent showed no empathy for Patient A,
who suffered a cerebrospinal fluid leak and multiple emergency room visits, or Patient
B, who testified about her difficulty getting medication refills and her withdrawal

symptoms.

93. Respondent did not make an innocent mistake by misundérstanding the
complex procedural histo'r'j/ of several different disciplinary cases and terms of his
probation. He did not reasonably rely on the advice of his attorney. He is a highly
educated professional who made his own decisions with full knowledge of the
potential consequences to his license. He made a conscious, bad faith choice to ignore
a legitimate order from the board and treat patients in violation of the board's
discipline. Despite having complied with other probation terms in many ways,
respondent has been cavalier and recalcitrant in complying with the one probation
condition that is most important to public protection ~ the restriction on his ability to

perform IT pump treatment.
Costs of Investigation and Enforcement

94.  Petitioner submitted a declaration of Charles Shartle, associate
governmental program analyst, showing that the board incurred expert reviewer costs

for Dr. Wallace's evaluation and report totaling $787.50.

95,  Petitioner submitted a declaration of Joseph A. McKenna Il supporting
the Department of Justice's costs of enforcement. Attached to the declaration was a
detailed statement with description of the tasks undertaken, the amount of time billed
for the activity, and the billing rate for each professional through April 23, 2024. The
cost amount reflected in the detailed statement through April 23, 2024, was

$64,897.50.
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96.  Mr. McKenna's declaration also included cost billing information updated
to include an estimate of additional time from April 23, 2024, up to the first day of
hearing. The estimate of 8 hours for Mr. McKenna and one hour for a Senior Legal
Analyst (costs of $1,965) did not provide detail about what the additional work would
entail. Mr. McKenna's declaration was dated April 23, 2024. Although the hearing
extended beyond the April hearing dates originally scheduled, Mr. McKenna did not
update his pre-hearing estimate with information about the actual time spent or the
tasks performed. As such, petitioner's claim of $1,965 was speculative and

unsupported by sufficient de1tail and is not approved.

97.  Respondent did not present any evidence suggesting that the claimed
costs were not reasonable. Respondent did not present any evidence concerning his

ability or inability to pay the claimed costs.

98.  Based on the evidence in this case, and the complexity of the issues and
defenses raised, investigation costs of $787.50, and enforcement costs of $64,897.50,

are reasonable. Total costs of $65,685 are reasonable and are awarded.

LEGAL CONCLUSIONS

Legal Authority

1. A licensee whose matter has been heard by an administrative law judge
may have his or her license revoked, suspended, placed on probation, or may have
other action taken in relation to discipline as part of an order of probation, as the

administrative law judge or board may deem proper. (Bus. 8 Prof. Code § 2227.)
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2. Petitioner bears the burden of proof. The standard of proof in a petition
to revoke probation is a preponderance of the evidence, even though clear and
convincing evidence is the standard to revoke a license. ($Sandarg v. Dental Bd. of

California (2010) 184 Cal.App.4th 1434, 1441.)

3. Respondent contended that revoking his probation based on
unprofessional conduct is akin t-o an accusation to discipline the license and fhat,
therefore, the correct standard of proof to apply is clear and convincing evidence, as
would be required in an accusation. Petitioner argued it is sufficient in this matter to
prove respondent’s unprofessional conduct by a preponderance of the evidence
becauée that is the standard for a petition to revoke probation and because his
original probation in the 2022 Board Decision was based, in part, on respondent’s
unprofessional conduct. Respondent’s argument is rejected. Preponderance of the
evidence is the correct standard of proof for this case, including for deciding the issue

of respondent’s unprofessional conduct.

4, Even if the required standard of proof were clear and convincing
evidence, which it is not, the evidence in this case meets that higher standard. There is
no dispute that respondent gave the written disclosure to his patients; the evidence
was clear and convincing that respondent was on probation when he made the
disclosure. Respondent knowingly made the misieading disclosures to his patients - he
made a voluntary choice to accept the legal argument that the 2022 Board Decision
was "void as a matter of law" fully understanding that the lega! issue was pending in
the Writ II case and taking that position would mislead patients about his probation
status. He had a duty as a physician to give patients all information relevant to their
treatment decision. He violated that duty. His reliance on the advice of his attorney

does not insulate him. Although only a preponderance of evidence is required, the
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finding that respondent committed unprofessional conduct is supported by clear and

convincing evidence,

5. The board shall take action against a licensee who is charged with
unprofessional conduct, which is defined to include violating, directly or indirectly, any
provision of the Medical Practices Act, and the commission of any act involving
dishonesty or corruption that is substantially related to the qualifications, functions, or
duties of a physician. (Bus. & Prof. Code § 2234, subds. {a) and (e)). Knowingly making
or signing any certificate or other document directly or indirectly related to the
practice of medicine which falsely represents the existence or nonexistence of a state
of facts constitutes unprofessional conduct. (Bus. & Prof, Code § 2261.) Unprofessional
conduct is conduct that breaches the rules or ethical code of '_che medical profession or
conduct that is unbecoming to a member in good standing of the medical profession
and'which demonstrates an unfitness to practice medicine. (Shea v. Board of Medical

Examiners (1978) 81 Cal.App.3d 564, 575.)

6. A professional is not immune from license discipline simply because he
or she consulted an attorney, received, and relied on legal advice, (Davis v. Physician
Assistant Board (2021) 66 Cal.App.5th 227, 237; Norman v., Department of Real Estate
(1993) Cal.App.3d 768, 778.)

7. Aphysician's duty is to disclose to the patient all material information to
enable the patient to make an informed decision regarding the proposed treatment.
Material information is information that the physician knows or should know would be
regarded as significant by a reasonable person in the patient’s position when deciding
1o accept or reject a recommended procedure. (Quintanilla v. Dunkelmarn (2005) 133
Cal.App.4th 95, 115; Davis, supra, 66 CaI.App..Sth at 246.) The physician’s failure to
disclose may properly be characterized as a breach of fiduciary duty or a lack of
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informed consent. (Moore v. Regents of the University of California (1990) 51 Cal.3d
120, 129)

8. The purpose of license discipline is not to punish, but to protect the
public by eliminating practitioners who are dishonest, immoral, disreputable, or

incompetent. (Fahmy v. Medical Board of California (1995) 38 Cal.App.4th 810, 817.)

9, Rehabilitation is a "state of mind,” and the law looks with favor upon
rewarding with the opportunity to serve, one who has achieved “reformation and
regeneration.” (Pacheco v. State Bar (1987) 43 Cal.3d 1041, 1058.) Fully acknowledging
the wrongfulness of past actions is an essential step towards rehabilitation. (Seide v.

Committee of Bar Examiners (1989) 49 Cal.3d 933, 940.)
Costs of Investigation and Enforcement

10. Inany order issued in resolution of a disciplinary proceeding before any
board, upon the request of the entity bringing the proceeding, the administrative law
judge may direct a licensee found to have committed violations of the licensing act to
pay a sum not to exceed the reasonable cost of the investigation and enforcement of
the case. A certified copy of the actual costs, or a good faith estimate, signed by the
entity bringing the proceeding or its representative is prima facie evidence of
reasonable costs of investigation and prosecution of the case. (Bus. & Prof.

Code § 125.3)

11.  Section 125.3 limits recoverable costs to cases where a licensee has been
found to have committed a violation or violations of the licensing act. The Medical
Practices Act is contained in Division 2, Chapter 5 of the Business and Professions
Cade, sections 2000 to 2528.3. Since respondent's probation was established based on
his violations of the Medical Practices Act, his violation of probationary terms is also a

35

SMITH ADJUDICATION
PAGE 210



violation of the licensing act. In addition, respondent’s conduct in this case violated
Business and Professions Code section 2234 {unprofessional conduct), and section

2261 (knowingly making false statements).

12.  In Zuckerman v. State Board of Chiropractic Examiners (2002) 29 Cal:4th
32, the court held that cost recovery administrative statutes do not violate due
process. The court identified factors to consider in evaluating cost recovery: (1)
whether the licensee used the hearing process to obtain dismissal or a reduction in the
severity of the discipline imposed; (2) whether the licensee had a "subjective good
faith” belief in the merits of his/her position; (3) whether the licensee raised a colorable
challenge to the proposed discipline; (4} whether the licensee had the financial ability
to make payments; and (5) whether the scope of the investigation was appropriate to

the alleged misconduct.

13.  Respondent did not present any defense that resulted in dismissal or
reduction in the severity of the discipline. Respondent, or his attorney, may have had a
"subjective good faith belief" in the merits of his legal position, but that belief was not
justified. Respondent's “void as a matter of law" argument was adjudicated and
rejected by the Superior Court in Writ II, and yet respondent pursued the same invalid
argument in this case as if it had never been addressed before. Respondent’s efforts
resulted in increased costs for both sides of the case. Respondent did not offer any
evidence of his financial ability to pay the costs. Based on the seriousness of
respondent’s conduct, the scope of the board's investigation and prosecution was
appropriate to the alleged misconduct. Costs of $65,685 are reasonable and are

approved.
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Cause to Revoke Probation Was Established

14.  Cause was established under, Business and Professions Code sections
2227 and 2234, to revoke respondent’s probation based on his violation of the 2022
Board Decision’s probationary restriction prohibiting care or treatment involving the

use, management, or surgical procedures related to IT pumps.

15.  Cause was established, under Business and Professions Code sections
2227, 2234, and 2261, to revoke respondent’s probation based on his unprofessional
conduct in falsely misrepresenting his disciplinary status to patients in his written
disclosures. Respondent’s conduct constituted dishonesty or corruption. Respondent

falsely represented the existence of a state of facts concerning his disciplinary status.
Disciplinary Remedy

16.  Having found a basis for revoking probation, the question becomes what
disciplinary remedy is appropriate under these circumstances, keeping in mind the

purpose of license discipline to protect the public but not punish respondent.

17.  The board's Disciplinary Guidelines, 12th Edition, 2016, state that the
minimum penalty for a violation of probation is a 30-day suspension. The maximum
penalty is revocation. The guidelines also state, “the maximum penalty should be given
for repeated similar offenses or for probation violations revealing a cavalier or

recalcitrant attitude.”

18. At the time respondent treated Patients A, B, and C in violation of his
probation, he had cdmpleted two years of a five-year probation. He complied with
many of the probation requirements: he had a practice monitor who inspected the

practice, randomly reviewed charts, and submitted required reports; he refrained from
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prescribing controlied substances and IT therapy until after he completed the
_physician competence assessment program; he submitted quarterly reports; he met
regularly with the board's probation monitor and, from her point of view, was

cooperative, transparent, and honest; he completed additional education hours.

19.  Respondent’s two-year anniversary of his probation in the 2020 Board
Decision, as modified in the 2022 Board Remand Decision, was August 25, 2022, He
could have filed a petition for early termination or modification of probation at the
same time that he began violating his probation by treating Patients A, B, and C. (Bus.

& Prof. Code §§ 2221; 2307.)

20.  Respondent took the position in this case that the board “confused” him
about his probation status and whether the IT pump treatment prohibition was still
effective. That is completely untrue. Although the situation was complicated because
of the many disciplinary orders and writs, it was not confusing. The board's position
that respondent remained subject to the IT treatment practice restriction was clear.
The board rejected respondent’s attorney’s attempt to remove the IT'pump restriction
from the public website disclosure in August 2022. Respondent and the board were
involved in litigating whether the 2022 Board Decision was “void” in Writ IL, which

respondent’s attorney filed in February 2022.

21, Why would a physician with a two-year history of discipline by the board,
who knew that the board considered the IT pump practice restriction to be ongoing,
choose to violate probation rather than comply with probation and petition the board
for early probation relief? Why does a physician who is actively litigating a legal issue
about his probation status begin acting as if that legal issue has already been
resolved? Respondent'’s testimony in this case was full of a lot of excuses, but no
explanation. His supposed reliance on his attorney's advice in the face of his long
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disciplinary history is not credible and, even if believed, is not legally sufficient to

protect him from discipline.

22.  Respondent had no satisfactory answer for the question why he chose
the path of probation violation. Webster's Dictionary Online defines “recalcitrant” as
obstinately defiant of authority or restraint. “Cavalier” is marked by or given to offhand
and often disdainful dismissal of important matters. The only conclusion one can reach
from the evidence is that respondent was recalcitrant and cavalier in his dealings with
the board and with his professional duty to disclose accurate information to his

patients when seeking their informed consent to treat them.

23.  The evidence showed that respondent learned nothing as of 2022, from
two years on probation, or since 2022 to the present date. There was no evidence in
this case of his rehabilitation. If anything, license probation has made respondent
more cavalier and recalcitrant toward the rehabilitation that probation was designed

to foster.

24.  Given respondent’s recalcitrant and cavalier attitude that was evident
throughout this case, a term of suspension or an extension of additional probation is
not likely to result in any further rehabilitation of respondent and will not adequately
protect the public. The only remedy that protects the public is revocation of
respondent’s probation, removal of the probationary stay of his revocation, and

revoking his certificate.
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ORDER

The probation granted to respondent David James Smith in Case No. 800-2018-
042234, is revoked. The stay of the disciplinary order is lifted. Respondent's Physician's
and Surgeon’s Certificate No. G 66777 is revoked.

DATE: July 2, 2024 Ao £ Rbornd
ALAN R. ALVORD
Administrative Law Judge

Office of Administrative Hearings
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C C

Ernesto Diaz

Subject: FW: David James Smith, M.D.
Attachments: Disclosure to D. White_Smith_7.31.24.pdf

From: Lyn Beggs <lyn@lbeggsiaw.com>

Sent: Wednesday, July 31, 2024 1:24 PM

To: Donald K. White <dwhite@medboard.nv.gov>
Subject: David James Smith, M.D.

WARNING - This email originated from outside the State of Nevada. Exercise caution when opening
attachments or clicking links, especially from unknown senders.

Don,

Please find attached the formal disclosure of the recent action taken by California against Dr. Smith's medical
license. The effective date of the decision as noted in the letter is August 23, 2024.

Let me know if you need anything else regarding the matter at the moment.
Thanks,

Lyn

Lyn E. Beggs, Esq.

Law Offices of Lyn E. Beggs, PLLC

T: 775-432-1918

F: 775-473-3801

Mailing Address: 316 California Ave. #863, Reno, NV 89509 Physical Address: 328 California Ave. Ste. 3,
Reno, NV 89509 lyn@lbeggslaw.com www.lbeggslaw.com

This information contained in this electronic message and any attachments to this message are intended only for
the exclusive use of the designated recipient(s). It may contain confidential or proprietary information and may
be subject to the attorney-client privilege or other confidentiality protections. If you are not the intended
recipient, or the person responsible for delivering the ¢-mail to the intended recipient, be advised you have
received this message in error and that any use, dissemination, forwarding, printing, or copying is strictly
prohibited. Thank you.
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A OFFI(C

LYN& 'E. BEGGS

July 31, 2024
Via Electronic Mail

Don White, Senior Deputy General Counsel
Nevada State Board of Medical Examiners
9600 Gateway Drive

Reno, Nevada 89521
dwhite/@medboard.nv.gov

Re: David James Smith, M.D.
Dear Mr. White:

I am writing on behalf of Dr. David Smith to report recent action taken by the Medical
Board of California (“MBC”) in accordance with NRS 630.306(1)(k).

On July 25, 2024, the MBC adopted a proposed Decision and Order issued on July 2, 2024,
by an administrative law judge, revoking Dr. Smith’s probation on his California license and
thereby revoking Dr. Smith’s California license. The effective date of the Decision is August 23,
2024, a copy of the Decision is attached hereto.

Should you need anything further at this time, please do not hesitate to contact me.

Very truly yours,

S ———
yn E. Beggs, Esq.

cc: David Smith, M.D.

M 316 California Ave #863 - Reno Nevada 89509 P 775.432.1918 F 775.473.3801 E lyn@lbegaslaw.com
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Nevada Scate Board of Medical Examiners
9600 Gateway Drive
Reno, Nevada 89521
(775) 688-2559

OFFICE OF THE GENERAL COUNSEL
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BEFORE THE BOARD OF MEDICAL EXAMINERS
OF THE STATE OF NEVADA

L

In the Matter of Charges and Complaint Case No. 25-47823-1

Against: FI LE D

DAVID JAMES SMITH, M.D., JUN 2 4 2025

Respondent. | NEVADA STATE BOARD OF
MEDICACFXAMINERS ,
| By: __=

j
COMPLAINT

The Investigative Committee' (IC) of the Nevada State Board of Medical Examiners (Board),
by and through Donald K. White, Senior Deputy General Counsel and attorney for the IC, having a
reasonable basis to believe that David James Smith, M.D. (Respondent) violated the provisions of
Nevada Revised Statutes (NRS) Chapter 630 and Nevada Administrative Code (NAC) Chapter 630
(collectively, the Medical Practice Act), hereby issues its Complaint, stating the IC’s charges and
allegations as follows:

1. Respondent was at all times relative to this Complaint a medical doctor holding an
active-probation license to practice medicine in the State of Nevada (License No. 17853). Respondent
was originally licensed by the Board on April 16, 2018.

2. Respondent was also licensed by the California Medical Board (California Board)
(Certificate No. F66777). This license was issued on August 21, 1989, and expired
January 31, 2025,

3. Between 2018 and 2022, several legal matters were addressed through the California
Board and the State Courts of California through an appeals process.

4. The California Board sought to revoke Respondent’s probation through a duly noticed

hearing and was submitted for decision on June 14, 2024.

! The Investigative Committee of the Nevada State Board of Medical Examiners, at the time this formal
Complaint was authorized for filing, was composed of Board members Bret W, Frey, M.D,, Carl N, Williams, Jr., M.D.,
and Col. Eric D. Wade (USAF) Ret.
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OFFICE OF THE GENERAL COUNSEL

Nevada State Board of Medical Examiners

9600 Gateway Drive
Reno, Nevada 89521

(775) 688-2559
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5. The California Board ultimately determined in its Decision in case no. 800-2021-
081615 that a complete revocation of Respondent’s probation and California physician’s license was
appropriate. See Exhibit 1.

6. Respondent’s license to practice medicine in California was revoked on July 25, 2024.

COUNT 1
NRS 630.301(3) — Disciplinary Action by Another State Medical Board

7. All of the atlegations contained in the above paragraphs are hereby incorporated by
reference as though fully set forth herein.

8. NRS 630.301(3) provides that any disciplinary action, including, without limitation,
the revocation, suspension, modification or limitation of a license to practice any type of medicine,
taken by another state, among other parties, is grounds for initiating disciplinary action against a
licensee.

9. Pursuant to a Decision dated July 25, 2024, in case no. 800-2021-081615, the
California Board found that “the probation granted to respondent David James Smith in Case
No. 800-2018-042234, is revoked. The stay of the disciplinary order is lifted. Respondent’s
Physician’s and Surgeon’s Certificate No. G 66777 is revoked.”

10. By reason of the foregoing, Respondent is subject to discipline by the Board as
provided in NRS 630.352.

WHEREFORE, the Investigative Committee prays:

1. That the Board give Respondent notice of the charges herein against him and give
him notice that he may file an answer to the Complaint herein as set forth in
NRS 630.339(2) within twenty (20) days of service of the Complaint;

2. That the Board set a time and place for a formal hearing after holding an Early Case
Conference pursuant to NRS 630.339(3);

3. That the Board determine what sanctions to impose if it determines there has been a
violation or violations of the Medical Practice Act committed by Respondent;

4. That the Board award fees and costs for the investigation and prosecution of this case

as outlined in NRS 622.400;
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5. That the Board make, issue and serve on Respondent its findings of fact, conclusions
of law and order, in writing, that includes the sanctions imposed; and
6. That the Board take such other and further action as may be just and proper in these

premises.

DATED this 277 /flﬁay of June, 2025.

INVESTIGATIVE COMMITTEE OF THE

Senior Deputy General Counsel
9600 Gateway Drive

Reno, NV 89521

Tel: (775) 688-2559

Email: dwhite@medboard.nv.gov

Attorney for the Investigative Commitice
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Nevada State Board of Medical Examiners
9600 Gateway Drive
Reno, Nevada 89521
(775) GB8-2559

OFFICE OF THE GENERAL COUNSEL

1 VERIFICATION

2 || STATE OF NEVADA )
1SS,
3 || COUNTY OF WASHOE )
4 Bret W. Frey, M.D., having been duly sworn, hereby deposes and states under penalty of

5 || perjury that he is the Chairman of the Investigative Committee of the Nevada State Board of Medical
6 || Examiners that authorized the Complaint against the Respondent herein; that he has read the
7 || foregoing Complaint; and that based upon information discovered in the course of the investigation
8 1| into a complaint against Respondent, he believes that the allegations and charges in the foregoing

9 || Complaint against Respondent are true, accurate and correct.

10 DATED this &Eﬁiﬁy of June, 2025.

1 INVESTIGATIVE COMMITTEE OF THE
. NEVADA STATE BOARD OF MEDICAL EXAMINERS

13 By ﬁ

14 BRET W. EJEY, M.D.
Chairmandf the Investigative Committee

15
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26
27

28
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BEFORE THE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Petition to Revoke
Probation Against:

David James Smith, M.D. Case No. 800-2021-081615

Physician’s & Surgeon’s
Certificate No. G 66777

Respondent.

DECISION

The attached Proposed Decision is hereby adopted as the Decision and
Order of the Medical Board of California, Department of Consumer Affairs, State
of California.

This Decision shall become effective at 5:00 p.m. on August 23, 2024.

IT IS SO ORDERED: July 25, 2024.

MEDICAL BOARD OF CALIFORNIA

Chts Pugus

Richard E. Thorp, M.D., Chair
Panel B

DCUBE {Rav 01-2018)
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BEFORE THE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Petition to Revoke Probation Against:

DAVID JAMES SMITH, M.D., Physician’s and Surgeon'’s
Certificate No. G 66777, Respondent

Agency Case No. 800-2021-081615

OAH No. 2023090106

PROPOSED DECISION

Alan R. Alvord, Administrative Law Judge (ALJ), Office of Administrative
Hearings (OAH), State of California, heard this matter by videoconference on April 24,
2024, and May 23 and 24, 2024.

Joseph F. McKenna Iil, Deputy Attorney General, represented petitioner Reji
Varghese, Executive Director, Medical Board of California (board), Department of

Consumer Affairs.

Matthew D. Rifat, Law Offices of Matthew D. Rifat, APC, represented respondent

. David James Smith, M.D., who was present throughout the hearing.

Oral and documentary evidence was received. The record was held open to

allow the parties to submit written closing arguments. Written closing arguments and
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rebuttals were received. The record was closed, and the matter was submitted for

decision on June 14, 2024.
PROTECTIVE ORDERS SEALING CONFIDENTIAL RECORDS

To protect the privacy of individuals whose personal information is contained in
the documents, and because it is impractical to redact the private information, the
following documents were sealed from public disclosure under Government Code

section 11425.20 and California Code of Regulations, title 1, section 1030:

Exhibits 4, 5, 6, 7,9, 10, 12, 13, 15, and 27, in their entirety.
DECISION SUMMARY

The board sought to revoke respondent’s probation based on alleged violations
of pfobationary terms that demonstrated unprofessional conduct. Respondent’s
probation prohibited him from practice involving intrathecal pumps. Respondent
provided intrathecal pump treatment to three patients at a time when he was
prohibited from doing so. In addition, respondent violated his informed consent duty
to patients by knowingly making faise and misleading disclosures to patients
concerning his disciplinary status. These false statements to patients constituted
unprofeésional conduct, Based on the evidence in this case, the only remedy that
ensures public protection is revocation of respondent’s probation, thereby revoking

his physician’s and surgeon'’s certificate.
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FACTUAL FINDINGS

Jurisdictional Matters

1. The board issued Physician’s and Surgeon’s Certificate No. G 66777 to
respondent on August 21, 1989. The certificate is in full force and effect and expires

January 31, 2025, unless renewed.

2. On July 11, 2023, petitioner issued a Petition to Revoke Probation.

Respondent submitted a timely notice of defense. This hearing followed.

Summary of Allegations and Defenses

3. Petitioner asserted one cause to revoke probation, al.leging respondent
engaged in unprofessional conduct and failed to comply with the terms of his
probation by performing care or treatment with patients involving the use,
managemen't, or surgical procedure related to intrathecal (IT) pumps on at least three
patients (labeled A, B, and C) at a time when he was prohibited from doing so, and by

knowingly making false and misleading written disclosures that misrepresented his

probation status and practice restrictions.

4, Respondent argued that he was not prohibited from performing any IT
pump care with patients A, B, and C, at the time because of a Superior Court judgment
granting a writ of administrative mandate, and a Medical Board letter lifting his IT
pump practice restriction. Respondent also argued that some of the care he rendered
to the patients was not prohibited because it was not IT pump treatment. Respondent
also raised due process issues concerning partially redacted information given in

discovery that he contends denied him a fair hearing.
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Respondent’s Motion to Exclude Exhibit 15 and Gojny Testimony

5. During the first day of hearing, respondent objected to petitioner's
Exhibit 15, the investigation report, and to the testimony of petitioner's investigator,
Lucila Gojny. A briefing schedule was established. On May 9, 2024, respondent filed a
motion to exclude Ms. Gojny's testimony and Exhibit 15. Petitioner filed an opposition
on May 16, 2024, and respondent filed a reply on May 17, 2024. On May 19, 2024,
OAH issued a written tentative ruling denying the motion. The parties were given an
opportunity for oral argument at the hearing on May 23, 2024, and the tentative ruling
was confirmed on the record. Respondent had notice of the redacted material since
August 2023 and did not file a motion to compel. The redacted material properly
protected the identity of an anonymous informant. Petitioner provided a partially
unredacted copy of Exhibit 15, and respondent had an opportunity at hearing to
question Ms. Gojny about the information in the exhibit. Respandent was not denied

due process; his motion was therefore denied.
History of Prior Discipline

6. The chronology of respondent’s prior discipline is important to the
outcome of this case. The prior disciplinary matters and board and court actions are

therefore discussed in chronological order.
THE BOARD'S 2020 DEeCISION PLACING RESPONDENT ON PROBATION

7. The board's Executive Officer issued an accusation against respondent's
license on April 27, 2018 (Case No. 800-2015-012651), alleging violations of the
Medical Practice Act. A first amended accusation added additional alleged violations
regarding respondent’s care and treatment of five patients using IT pumps, labeled

anonymously A through E. Respondent's treatment of these five patients occurred at
4
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various times between 2004 and 2017. The matter (OAH No. 2018080617) proceeded
to hearing in September and October 2019, and January 2020. On August 25, 2020, the
board adopted the administrative law judge's proposed decision, with an effective
date of September 25, 2020 (2020 Board Decision). In this proposed decision, board

disciplinary decisions are identified by the year the decision became effective, not the

date the AU issued the decisions.

8. The 2020 Board Decision found that respondent committed gross
negligence in his care and treatment of Patients A, B, C, and D; repeated negligent acts
in the care and treatment of Patients A, B, C, D, and E; incompetence in his care and
treatment of Patient A; excessively prescribed drugs to Patients A, B, and C, failed to
maintain adequate and accurate records in connection with his care and treatment of
Patients A, B, C, D, and E; and engaged in unprofessional conduct in his care and

treatment of Patients A, B, C, D, and E.

9. The 2020 Board Decision revoked respondent’s certificate, stayed the
revocation, and placed respondent on probation for seven years with certain terms
and conditions. The terms and conditions relevant to the petition include maintaining
a controlled substance prescription log; taking education courses, a prescribing
practices course, a medical record keeping course, and an ethics course; completing a
clinical competence assessment program; having a practice monitor; and disclosing his
discipline to patients. The 2020 Board Decision prohibited respondent from

prescribing certain controlled substances and from:

performing any care or treatment with patients involving
the use, management or any surgical procedures related to

intrathecal pumps until after successful completion of
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Clinical Competence Assessment Program has been

provided to the board.

10.  Respondent filed a writ petition in the Superior Court (Case
No. 20STCP03757) challenging the 2020 Board Decision on November 13, 2020,
(Wfit I). The Superior Court granted the petition in Writ I and overturned the 2020
Board Decision on January 24, 2022. The details of the Superior Court’s ruling on Writ

" and the board's subsequent actions are discussed below.

11.  During the two years that Writ | was pending, there were many other

events that are relevant to this case.
THE EXecUTIVE OFFICER FILES NEW ACCUSATION DECEMBER 22, 2020

12.  Petitioner, as complainant, filed a new accusation {2020 Accusation), Case
No. 800-2018-042234, against respondent on December 22, 2020, three months after
the 2020 Board Decision became effective. The 2020 Accusation concerned
respondent’s IT pump treatment of three additional patients in 2015 through 2018,
and alleged respondent committed gross negligence, repeated negligent acts,
engaged in unprofessional conduct, and failed to maintain adequate and accurate

medical records.

13.  The 2020 Accusation went to hearing in October 2021 and resulted in

additional discipline. The outcome of that case is discussed below.

RESPONDENT COMPLETES CLINICAL COMPETENCE ASSESSMENT AND THE

BOARD LIFTS RESPONDENT’S IT PUMP RESTRICTION ON OCTOBER 19, 2021

14,  The 2020 Board Decision ordered respondent to complete a board-

approved clinical competence assessment and education program before he could
6
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resume prescribing controlled substances and IT pump therapy with patients. In the
fall of 2021, respondent completed a clinical competence assessment program

through Knowledge, Skills, Training, Assessment, and Research (KSTAR), affiliated with
Texas A&M University.

15.  On October 19, 2021, two months before the board adopted the 2022
Board Decision discussed in the next section, the board's probation monitor, Virginia
Addis, issued a letter to respondent stating that respondent’s restrictions against
prescribing controlled substances and performing IT treatment imposed by the 2020
Board Decision were lifted because of his successful completion of the required clinical

competence assessment and education program,

16.  The board’s letter lifting respondent’s IT pump practice restriction was
issued the same month that the hearing on the 2020 Accusation was held, but before
the issues raised in that case were decided. The board correctly lifted respondent’s [T
pump practice restriction in October 2021, since he had complied with the 2020 Board
Decision’s clinical competence assessment requirement, The 2020 Board Decision, at
the time, was the only discipline respondent was under. Although the board had grave
concerns about respondent’s IT pump practice, as expressed in the 2020 Accusation,
that case had not yet been decided. It would have been inappropriate for the board to
withhold the October 2021 letter releasing respondent from the IT pump practice
restriction since the board’s concerns expressed in the 2020 Accusation had not yet

been adjudicated.
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2022 BoARD DECISION ON THE 2020 ACCUSATION

17.  The 2020 Accusation proceeded to hearing on October 4 through 8, and
11, 2021. At that hearing, respondent testified that he had completed the KSTAR

clinical competence course. The Al’s factual finding 235 was:

Respondent stated he has completed the clinical
competence assessment course and can now perform

surgical procedures related to intrathecal pumps.

This ALJ finding shows that, before the board issued the letter to respondent
dated October 19, 2021, which informed him his IT pump restriction was lifted,
respondent asserted in testimony under penalty of perjury that he was already free

from the IT pump probationary restriction.

18.  On December 22, 2021, the board adopted the AU's proposed decision
with an effective date of January 21, 2022 (2022 Board Decision). There was no
indication in the 2022 Board Decision that the AU was aware of the board's
October 19, 2021, letter lifting the IT pump practice restriction. Although respondent
testified in that hearing he completed the KSTAR clinical competence course, it

appears no KSTAR records were offered, or admitted into evidence in that case.

19.  The 2022 Board Decision found that respondent’s misconduct with two
patients was serious and exposed the patients to actual harm. Respondent excessively
administered fentanyl to the patients. He increased their dose of fentanyl, described as
“haphazard,” even when both patients reported their pain levels and functioning
improved. The 2022 Board Decision specifically mentions respondent’s completion of

the clinical competence assessment as a factor in respondent's favor.
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20.

The 2022 Board Decision fashioned a remedy designed to protect the

public but not to punish respondent in consideration of his, at that time, two years of

probation compliance, including his completion of the clinical competence

assessment.

21.

The 2022 Board Decision imposed a new probationary practice restriction

on respondent:

22.

Physician and Surgeon's Certificate No. G 66777 issued to
David James Smith, M.D. is revoked. However, the
revocation is stayed, and respondent is placed on probation
for the duration of his probation in {the 2020 Board

Decision], with the following additional term:

Respondent is prohibited from performing any care or
treatment with patients involving the use, management, or
any surgical procedure related to intrathecal pumps, or
advising any medical provider on the care or treatment of
patients involving the use, management, or any surgical
procedure related to intrathecal pumps, for the duration of

his probation in [the 2020 Decision].

It is this 2022 Board Decision practice restriction that petitioner in the

present case asserts respondent has violated.

23,

The chronology thus far shows that the board’s letter flifting respondent’s

IT pump practice restriction effectively removed the restriction beginning October 19,

2021, the date the letter was issued, until January 21, 2022, when the 2022 Board
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Decision became effective. As of January 21, 2022, respondent was again prohibited

from IT pump practice by the 2022 Board Decision.

24.  On February 17, 2022, respondent filed a writ petition in the éuperior
Court (Case No. 22STCP00574) challenging the 2022 Board Decision (WritIl). The
Superior Court in the Writ II case denied respondent's writ and upheld the 2022 Board
Decision by judgment entered February 5, 2024. Details of the Writ II decision are

discussed in their chronological position below.

FEBRUARY 28, 2022 — WRIT I SUPERIOR COURT OVERTURNS THE 2020

BOARD DECISION

25.  Inthe hearing that led to the 2020 Board Decision, the ALJ excluded
respondent's expert from testifying because respondent had not complied with the
expert witness disclosure requirements of Business and Professions Code section 2334,
Respondent argued in his writ petition challenging the 2020 Board Decision, among
o;cher things, that the AU erred by excluding respondent’s expert witness fram
testifying. On January 24, 2022, the Superior Court issued an order granting
respondent’s petition for writ of administrative mandate. The court agreed with
respondent’s argument that the AU erred in excluding some of respondent’s expert
witness testimony. However, the court found that, as to two of the five patients, the

AL did not commit legal error. The court expressed its reasoning:

While the court agrees [Dr. Smith’'s] expert disclosures
contained significant deficiencies, the expert disclosures did
sufficiently express some opinions for some patients and
identified facts upon which [Dr. Smith's] expert relied for

foundation. Thus, the AL's wholesale preclusion of any and

10
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all testimony from [Dr. Smith’s] expert was error depriving
[Dr. Smith] of the ability to mount a full defense to the
amended accusation. Based on [Dr. Smith’s] expert
disclosures, while exclusion of much of the proffered
expert's testimony was warranted for [Dr. Smith’s] failure to
comply with Section 2334, the AU should have permitted

[Dr. Smith's] expert to testify about several of his opinions.

The court then analyzed respondent’s expert disclosure with regard to each of

the patients (A, B, C, D, and E) in the amended accusation, concluding:

The court finds the ALJ did not commit lega! error when she
excluded [Dr. Smith's expert's] witness testimony
concerning Patients B and E based on [Dr. Smith's] failure to
comply with Section 2334. Thus, [the board’s] claims as to
Patients B and E were (properly) not defended with expert

testimony.
26. In afootnote, the court stated:

[The board's] decision concerning Patients B and E is not
impacted by the court's decision about the AU's wholesale
exclusion of expert witness testimony. [The board's] .
decision as to Patients A, C and D, however, may have been
impacted only to the extent the properly disclosed specific

opinions about these patients were excluded by the AL

27.  On February 28, 2022, the Superior Court entered judgment granting the

. writ. The court set aside the 2020 Board Decision.

11
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28.  Because of this Superior Court judgment, as of February 28, 2022,
respondent was no longer on the probation established in the 2020 Board Decision.
However, respondent was still on probation from the 2022 Board Decision, which had
created a separate probation with a single probationary condition: the prohibition on

IT pump practice.

THE BoARD SETS ASIDE ITs 2020 BOARD DEecisIon, HoLDs ORAL
ARGUMENT, ISSUES A NEW 2022 BOARD REMAND DECISION MODIFYING

RESPONDENT’'S PROBATION

29.  OnlJune 9, 2022, to comply with the Superior Court’s order, the board
issued an order setting aside the 2020 Board Decision. The board noticed oral
arguments to be held on July 22, 2022. An AL presided over the oral arguments with a

board panel. Respondent appeared and was represented by counsel.

30. At the oral argument, the AU sitting with the board panel did not allow
any new evidence. The hearing was treated as a reconsideration of the 2020 Board
Decision and was noticed for the purpose determining the level of discipline as it

relates to Patients B and E in light of the Superior Court's ruling.

31. Respondent testified at that oral argument before the board. On

page 39, line 9, of the transcript, respondent testified:

I do want to make one other correction to Mr. McKenna's
comments, though. My discipline — even though the judge
set aside the order, my probation officer, Virgina Addis, has
made it clear that as far as she’s concerned and the people

in Sacramento are concerned, nothing has changed.

12
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32. ° On August 11, 2022, the board issued its decisicn after remand (2022

Board Remand Decision), effective immediately and retroactive to September 24, 2020.

33. The 2022 Board Remand Decision placed respondent’s physician's
certificate on probation for five years, retroactive to September 24, 2020. It included all
probationary terms of the 2020 Board Decision except the requirement to give patient
disclosures about respondent’s probation status and practice restrictions. Although the
2022 Board Remand Decision retained the probationary term requiring respondent to
complete a clinical competence assessment program, the board’s order stated,
“respondent is to receive full credit for all periods of probation already served and any

term of probation aiready satisfied before the Superior Court remanded this matter

back to the Board.”

34,  Thus, the 2022 Board Remand Decision did not re-establish the
requirement for respondent to complete the clinical competence assessment program.
Respondent was given credit for having already completed the KSTAR program and

the board's October 2021 letter lifting the [T practice restriction.

35.  Respondent filed a writ petition in Superior Court (Case
No. 22STCP03155) challenging the 2022 Board Remand Decision on August 26, 2022,
(Writ III}. The Superior Court denied the writ and upheld the 2022 Board Remand
Decision by judgment entered on January 2, 2024,

RESPONDENT'S ATTORNEY ARGUES THE 2022 BoARD DECISION 1S VOID AS

A MATTER OF LAw; THE BOARD REJECTS THE ARGUMENT

36. In August 2022, after the board issued the 2022 Board Remand Decision,
the board sent respondent a notice about what it would list on the board's public

website concerning respondent’s disciplinary status. The board's disclosure, among
13
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other things, stated that respondent was prohibited from performing IT pump care or
treatment. The notice allowed respondent 10 working days to offer proposed

corrections to the language of the disclosure.

37. On August 23, 2022, respondent’s attorney, Mr. Rifat, sent a letter to the
board arguing that the board's proposed website disclosure was “inaccurate and
incomplete” and “false and misleading.” Mr. Rifat asserted the 2022 Board Decision
was "void as a matter of law.” Mr. Rifat stated, “we expect that will be confirmed
shortly by the Superior Court.” Mr. Rifat proposed a different public disclosure that
removed any mention of IT pump practice restrictions and, with regard to the 2022

Board Decision, stated,

The Medical Board previously additionally imposed
discipline on December 22, 2021. That disciplinary order
relied on the order that was set aside by the Superior Court
and the Medical Board and the licensee are litigating the

validity of that order.

The board rejected Mr. Rifat's suggested changes to the public disclosure. The

board retained the public disclosure language that respondent was:

prohibited from performing any care or treatment with
patients involving the use, management, or any surgical
procedures related to intrathecal pumps, or advising any
medical provider on the care or treatment of patients
involving the use, management, or any surgical procedure
related to intrathecal pumps, for the duration of Dr. Smith'’s

probation.

14
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FEBRUARY 5, 2024, WRIT II SUPERIOR COURT UPHOLDS THE 2022 BOARD
DECISION

38. Inthe Writ Il proceeding, respondent argued, among other things, that
the 2022 Board Decision was "void” because it tied itself to the 2020 Board Decision
that had been overturned in the Writ I proceeding. The Writ II Superior Court rejected
that argument, describing it as “defective.” The Superior Court found that the 2022
Board Decision was a “stand-alone” decision placing respondent on probation with an

IT pump practice restriction despite the Writ I court having overturned the 2020 Board

Decision.

39,  During the one and one-half years the Writ Il proceeding was pending,

respondent started treating IT pump patients again. That treatment is discussed in the

next section.

Respondent Treats Patients A, B, and C, Giving Rise to This Petition to

Revoke Probation

40. Respondent's treatment of the three patients at issue in this case

occurred between August 25, 2022, and November 22, 2022.

41, The first alleged violation of the IT pump restriction occurred when
respondent treated Patient B on August 25, 2022, two weeks after the board issued the
2022 Board Remand Decision, and one day before respondent filed his Writ IIl petition
challenging the 2022 Board Remand Decision.

15

SMITH ADJUDICATION
PAGE 240



IT Pump TREATMENT

42.  AnlIT pump is a medical device that delivers drugs directly into the fluid-
filled (intrathecal) space between the spinal cord and the protective sheath around it.
When implanting an IT pump, the patient is placed under general anesthesia. A C-arm
fluoroscope is placed around the patient to provide x-ray ifnages to assist the surgeon
in locating and placing the devices. The surgeon makes two incisions: one in the
abdomen and one near the spine. The IT pump is placed in a pocket under the skin in
the abdomen. A catheter is tunneled under the skin between the pump and the spine.
One end of the catheter is connected to the pump. The other end of the catheter is
inserted into the intrathecal space and anchored. The pump’s reservoir contains the
medication and is programmed to deliver the correct dosage and timing of medication

to the intrathecal space, delivering pain relief.

43, A physician uses a telemetry device to remotely access the pump and can

read information about the pump’s function and adjust the pump's operation.

44,  IT pump therapy is an intensive pain management modality. It requires a
long-term, trusting relationship between patient and physician. Patients must be
carefully selected. Psychological testing of the patient is recommended. Before
choosing IT pump treatment, a test is performed using either an external catheter or a
syringe to inject pain medication into the intrathecal space to determine if the patient
experiences pain relief. Respondent and petitioner’s expert both testified that an IT

pump physician must be prepared to “marry the patient.”
PATIENT A: IT Pump EXPLANT AND FoLLOW UP CARE

45.  On September 1, 2022, respondent performed an explant of Patient A's

existing IT pump. The explant procedure, also done under general anesthesia, involves
16
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incisions at the abdomen and spine, removing the pump, removing the intrathecal
catheter and anchor, and closing the incision sites. Respondent saw Patient A for

follow up care on September 6 and 8, 2022, for wound checks and staple removal.

46.  Patient A testified at this hearing. Respondent was Patient A's pain
management doctor from 2018 until September 2022. He wanted the pain pump
removed for several reasons, including that respondent was “charging a lot for refills,”
and he was getting tired of all the medical trips. He had been using a pain pump for
years and was hoping to get away from the situation. Patient A also testified he is a

frequent user of methamphetamine, which he believes helps with his chronic pain.

47.  Patient A testified that on the way home from respondent'’s office after
the September 8, 2022, office visit, he began to leak cerebral spial fluid. His shirt and
pants were wet when he got home. He went to the emergency room the next day,
September 9, but they were unable to help him. He left on his own that day and went
back to the emergency room several times between September 9 and 17, He testified

he had a tear to the protective layer of tissue that covers the spinal cord (dura) that

had to be repaired.

48.  Respondent's office records show that, on September 13, 2022, Patient A
called respondent’s clinic complaining that cerebrospinal fluid was leaking from the

spinal incision site. Respondent's office told Patient A to go to the emergency room.

49.  Patient A testified he has filed a civil lawsuit against respondent.

17
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PATIENT B: SURGICAL PuMP REPLACEMENT; REPROGRAM OF IT PUMP AND

MEDICATION REFILL

50. Patient B testified at this hearing that she has been a patient of
respondent for over 17 years. On August 25, 2022, respondent reprogrammed Patient
B's IT pump using telemetry, and performed a medication refill. Respondent met with
Patient B on September 23, 2022, for a pre-operative consult. On September 29, 2022,
respondent performed an IT pump replacement procedure that involved general

anesthesia, explanting the patient’s IT pump, and implanting a new IT pump device,

51.  On October 5, 2022, respondent performed telemetry and analysis of

Patient B's IT pump and programmed a medication rate increase.

52.  Respondent performed telemetry and analysis of Patient B's IT pump and

refilled the pump’s medication reservoir on October 7 and 14, and November 22, 2022.

53.  Patient B testified very emotionally that it was difficult for her to see
respondent at the hearing. She testified it breaks her heart that she trusted him with
her life. In November 2022 she went through drug withdrawals because respondent’s
office had supply problems. She testified she “felt like a heroin addict.” She felt
respondent had lied to her about getting her medication refilled. She testified her

pump is "off now" because she does not trust any doctor to fill it.

PATIENT C: PUMP SURGICAL PUMP ACCESS, ASPIRATION, TELEMETRY AND

ANALYSIS

54.  On October 7, 2022, respondent performed a surgical procedure on
Patient C, in which he accessed the patient's IT pump side port and aspirated fluid

from the pump and catheter and performed telemetry and analysis of the pump.
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Respondent Refuses to Answer Probation Monitor’s Question About

Compliance with the IT Pump Practice Restriction in September 2022

55. On September 9, 2022, respondent met with his probation monitor, Ms.
Addis, at respondent’s offices, for the fourth quarterly probation meeting. Respondent
called Ms, Addis as a witness. Ms. Addis retired from state service in May 2024 as an
Inspector II. She testified that respondent was cooperative, transparent, and she
believed he was honest with her. Respondent submitted his required probation reports
timely and completed education requirements. He submitted his required controlled

substance logs each quarter. She also received his practice monitor reports,

56. At the September 9, 2022, probation meeting, respondent signed a
document acknowledging that he received a copy of the 2022 Board Remand Decision.
Respondent’s attorney, Mr. Rifat, attended the meeting with him. Respondent “took
the Fifth” and refused to answer Ms. Addis’s question when she asked him the last
time he did any treatment with IT pumps. Ms. Addis testified this was the only time she

recalled respondent refusing to give her information she requested.

57.  Respondent testified in this case that he exercised his Fifth Amendment
privilege at that meeting on the advice of his attorney because at the time he was
under a federal indictment. He testified on direct examination the federal charges
against him were later dismissed. On cross examination, respondent admitted the
charges were not dismissed; he pled guilty to one misdemeanor federal charge of
adulteration of controlled substances in December 2023. The federal grand jury
indictment dated December 13, 2022, alleged conspiracy to manufacture and
distribute controlled substances, healthcare fraud, false Medicare claims, unlawful
manufacture of controlled substances, and causing the adulteration of a drug, against

respondent and one of his employees. The information about respondent’s indictment
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and guilty plea is discussed here to provide context for respondent’s testimony at the
hearing that he exercised his Fifth Amendment right in his meeting with Ms. Addis. The
federal criminal conviction is not charged as a basis for discipline and is not

considered in this case for that purpose.

Finding: Respondent was Prohibited from IT Pump Treatment When
He Treated Patients A, B, and C.

58.  Respondent treated Patients A, B, and C, from August 2022, through the
end of November 2022. During that time, respondent was under two disciplinary
orders from the board: the 2022 Board Decision which was effective on January 21,
2022, and the 2022 Remand Decision, which became effective immediately when it was

issued on August 11, 2022.

59.  Respondent, and his attorney, took the legal position in this case that the
2022 Board Decision and its IT pump practice prohibition were void as a matter of law
because the 2022 Board Decision referred to the timeframe of the 2020 Board

Decision that had been set aside by the Writ I Superior Court.

60.  Respondent made various legal arguments in the Writ Il case chalienging
the 2022 Board Decision. The Writ I Superior Court did not accept these arguments
and they are not accepted in this case. The Superior Court clearly held that the 2022
Board Decision was a “stand-alone” decision and that respondent’s arguments to the

contrary were "defective.” That is the correct decision based on the record in this case.

61.  Respondent’s IT therapy practice restriction was briefly lifted effective
October 19, 2021, when the board acknowledged that he had satisfied the clinical
competency assessment requirement in the 2020 Board Decision. There was a pending

2020 Accusation against respondent at that time raising serious concerns about
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respondent’s IT treatment. Three months later, on January 21, 2022, the 2022 Board
Decision became effective, and he was again prohibited from practicing IT pump
therapy. The 2022 Board Decision’s stand-alone IT pump practice prohibition was in
effect on August 25, 2022, when respondent began treating Patients A, B, and C; the IT
pump prohibition remained effective throughout his treatment of the three patients in

this case.

Did Respondent’s Treatment of Patients A, B, and C Violate the IT
Therapy Practice Prohibition?

PETITIONER'S EXPERT WITNESS MARK STEVEN WALLACE, M.D. TESTIMONY

62.  Petitioner called Mark Steven Wallace, M.D., as an expert witness. Dr.
Wallace is a Professor of Anesthesiology and Chief of the Division of Pain Medicine in
the Department of Anesthesiology at the University of California, San Diego. He has
extensive clinical and research experience in pain management and treatment of
patients with IT pumps and has been widely published on many subjects involving

pain management treatment modalities, including the use of IT pumps.

63.  Petitioner asked Dr. Wallace to review the medical records and provide
his opinion whether the treatment of any patients was care or treatment involving the
use, management, or any surgical procedures related to IT pumps. Dr. Wallace
reviewed the medical records for Patients A, B, and C. He testified that respondent's
treatment of Patients A, B, and C constituted care or treatment with patients involving

the use, management, or surgical procedure related to IT pumps.

64.  Performing an IT pump refill involves using a fluoroscope to locate the
reservoir access point on the pump, inserting a needle and using a syringe to fill the

medication into the pump reservoir. This is the use or management of IT pumps.
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Performing a telemetry analysis of the pump likewise is a procedure involving the use
or management of an IT pump. The physician must access the pump data with a
telemetry unit, make clinical judgments about whether the pump'’s settings need to be

changed, then make any necessary changes.

65.  Performing an aspiration of the pump and catheter requires locating a
side port on the pump using a fluoroscope, and then inserting a syringe needie into
the side port and drawing fluid from the pump and catheter to see if cerebrospinal
fluid can be drawn and sometimes using contrasting dye. This is a procedure involving

the use, management, or a surgica! procedure related to IT pumps.

66.  Dr. Wallace also testified that explanting an IT pump is a surgical
procedure related to IT pumps. The procedure involves general anesthesia, using a
fluoroscope to locate the pump and catheter, making incisions in two places to access
the pump and the catheter connection at the spinal cord, surgically removing the

pump, removing the catheter, and closing the incision sites.
RESPONDENT'S TESTIMONY

67.  Respondent did not call an expert to give opinion testimony about
whether respondent’s patient treatment constituted IT use, management, or surgical

procedures. He gave his own percipient testimony as a physician.

68.  Respondent testified that he treated Patient A on September 1, 2022,
because the 2020 Board Decision had been set aside and he believed the 2022 Board
Decision was void as a matter of law. He also testified that removing an IT pump is
"not really pump treatment" because he was not dealing with any medication dosage °

or rates or any decisions about the medications. He was “only removing a piece of
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durable medical equipment.” Any qualified surgecn could remove the pump from a

patient; they-do not have to be trained in IT pump management,

69.  Respondent testified that refilling an IT pump is not IT pump treatment

because a nurse practitioner could perform the procedure.

70.  Respondent also testified that aspirating Patient C's catheter on October
71,2022, was not pump management because all he did was use a 25-gauge needle to
access the side port on the pump and attempt to draw back fluid from the catheter.
The purpose was to diagnose if the catheter was kinked or occluded. No return of
cerebrospinal fluid means the catheter has a blockage. He testified this is not pump

management, it is a simple diagnostic test.

FINDING: RESPONDENT'S TREATMENT OF.PATIENTS A, B, AND C VIOLATED

THE IT PUMP PRACTICE RESTRICTION

71.  Dr. Wallace's expert testimony was persuasive that IT pump explant
surgery, IT pump telemetry and analysis, IT pump refills, and IT pump catheter
aspiration are all care or treatment involving the use, management, or surgical
procedures related to IT pumps. Dr. Wallace explained the procedures and detailed

how they are related to IT pump care or treatment.

72.  Respondent's testimony that these procedures were not IT pump
treatment was not persuasive. Respondent’s testimony minimized and oversimplified
the procedures and their important relationship to IT pump care or treatment. When
removing an IT pump, respondent was doing more than just removing a piece of
durable medical equipment. Aithrough any surgeon could legally explant an IT pump,
when respondent performs the procedure on a patient with whom he has an existing

pain management relationship that included IT pump treatment, the explant is part of
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that treatment. Similarly, the other procedures, refills, telemetry and analysis, catheter
aspiration, that respondent performed with Patients A, B, and C, were part of his IT

pump care and treatment as their pain management provider.
Respondent’s Disclosures to Patients were False and Misleading

73.  On February 25, 2022, Patient A signed a "SB 1448 Disclosure to

Patients,” which stated:
February 10, 2022

Dear Patient

I, David J. Smith, M.D., was disciplined by the California
Medical Board on August 25, 2020, and additionally on
December 22, 2021, the Medical Board issued another

disciplinary decision.

On January 24, 2022, the Superior Court of California in and
for the County of Los Angeles, set aside the Medical Board's
disciplinary order of August 25, 2020, concluding that the
Medical Board had violated my due process rights. Attached
is a copy of the Court's Order. I am advised by counsel that,
as a matter of law, this also sets aside the December 22,

2021 decision.

I am awaiting entry of judgment in my favor in Superior

Court and further legal proceedings may be necessary. 1 am

advised that as a result of these legal proceedings, [ am not

pre’sently under discipline by the Medical Board and that
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there are no practice restrictions on my license as a matter
of law. I nevertheless continue to work cooperatively with

the Board and its monitor.

For more information regarding the orders, including a
copy of the Medical Board's decisions and/or Accusations,

please contact the Medical Board of California.

74.  Patient B signed the same disclosure on September 29, 2022, Patient C

signed the same disclosure on October 7, 2022.

75. At the time the patients signed the disclosure, respondent was subject to

the 2022 Board Decision’s practice restriction prohibiting him from IT pump treatment.

76.  The disclosure contained misleading information. The statement that the
Superior Court (Writ I) “set aside the Medical Board's disciplinary order of August 25,
2020, concluding that the Medical Board had violated my due process rights,” was
inaccurate. The Writ I Superior Court found that the AU erred in excluding
respondent’s expert testimony, but that error only affected the discipline based on
respondent’s treatment of three of the five patients in that case. The Writ I Superior
Court made it clear that its decision did not affect the discipline concerning the other
two patients. Respondent’s disclosure inaccurately overstated the Superior Court's Writ

Iruling, giving patients the false impression respondent was completely exonerated in

the Writ 1 decision when he was not.

77.  The disclosure also misled patients into believing that respondent’s IT
treatment practice restriction had been lifted. The language "T am advised by counsel
that, as a matter of law, this also sets aside the December 22, 2021," {2022 Board

Decision) had the effect of confusing respondent’s disciplinary status. Patient A
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testified that he would not have gone forward with his procedure with respondent on
September 1, 2022, if he had known respandent was still on probation. Patient B
testified that she believed respondent’s probation was cleared and she was able to
start seeing him again for pump treatment, a false impression of respondent’s status.

Respondent’s cross examination of these patients did not undermine their credibility

on this issue.

78.  OnlJanuary 24, 2022, the day the Writ 1 Superior Court's order granting
respondent’s writ was entered, respondent's attorney, Mr. Rifat, wrote an email to

petitioner’s attorney, Mr. McKenna. The email stated,

With respect to the second disciplinary matter whose
decision became effective on Friday [the 2022 Board
Decision], we will need to discuss the impact of the Superior
Court’s decision. In my view and despite my warning to the
judgé, because he made his decision dependent upon the
original discipline [the 2020 Board Decision), the Iétest MBC
order of discipline is de jure void. I'd prefer to conserve
resources and not take that up on writ as well. Let me know

if we can reach some sort of stipulation or alternative

resolution.

79.  The attorneys did not reach an alternative resolution or stipulation about
the 2022 Board Decision being " de jure void.” Respondent filed Writ 11, the parties
litigated for 18 months, and the Writ Il Superior Court rejected as "defective”

respondent’s argument in its February 5, 2024, order denying respondent’s writ.
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80.  In addition to being false and misleading as of February 10, 2022, the
date listed on the patient disclosure, the disclosure became more false and misleading
over time because it was not updated with current information about respondent's
disciplinary status. The disciosure did not mention that the board reinstated
respondent’s probation after remand on August 11, 2022, in the 2022 Board Remand
Decision. Patient A signed the disclosure on February 25, 2022, apd was not presented
with an updated disclosure at the time of his surgical procedure on September 1, 2022.
Patients B and C signed the disclosures in September and October 2022, when the

disclosures failed to mention respondent’s probation from the 2022 Board Remand

Decision,

81.  Although neither the 2022 Board Decision nor the 2022 Board Remand
Decision specifically required respondent to make any disclosure about his
probationary status, since that term was removed from the probation conditions in the
2022 Board Remand Decision, if respondent elected to give a disclosure about his

probation status, it was his duty as a physician to ensure the disclosure was not false

and misleading.

82.  Respondent's inaccurate, false, and misleading statements to patients
constituted unprofessional conduct that was substantially related to the qualifications,

functions, or duties of a physician.

Respondent’s Additional Testimony and Compliance with Probation

Terms

83.  According to probation monitor Ms. Addis, respondent was compliant
and cooperative with the board’s probation monitor. He submitted his required

reports and controlled substance logs, retained a practice monitor who also submitted
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required reports, completed and passed the required training and education, including
the clinical competence evaluation. Respondent testified that he wanted to show the
board his good faith and willingness to cooperate and comply by keeping the practice
monitor and following other probation terms even after the Superior Court set aside
the 2020 Board Decision.

84. Respondent testified he made changes to his practice after the 2020
Board Decision based on his understanding of the criticisms in that case. He decreased
the opiate oral dosing of IT pump patients, changed the pump medications he used,

stopped using an Excel “flow sheet” for dosing records and used the telemetry system

directly to record dosing changes.

85, Respondent testified he sold his practice to another physician, Or,
Thompson, in December 2021 to ensure continuity of care to the patients after the
probationary orders. Dr. Thompson was requifed to assume all practice employees, get
her own billing numbers, and her own electronic medical record system with her as the
attending physician. Respondent also testified that Dr. Thompson was unable to
continue under the obligations of their agreement. She left the practice and

respondent has “taken back” the practice.

86.  Respondent testified the transition to other practitioners for IT pump
care was difficult for some patients because he had long standing relationships with
them. He continued to provide non-pump related care for patients in order to keep
some continuity. The préctice used nurse practitioners and other physicians to perform
IT pump treatments with his pump patients. He transferred all of his pump patients to
the other physicians. Each patient had a care plan in place, but respondent did not

direct their care. He expected that the physicians would use their own clinical
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judgment about treating the patients, Respondent did not "touch” controlled

substances or IT pump treatment until his right to do so was restored.

Respondent’s Credibility

87. Respondent's testimony that he was confused by the complex procedural
history of his disciplinary cases and was misled by the board was not credible, His
answers to questions were evasive and self-serving. He misrepresented the statlus of
his federal criminal conviction. On one hand, he testified that he was trying to comply
with his probation. On the other hand, he chose to treat the 2022 Board Decision’s IT

pump practice prohibition as if it was void while he knew the board did not agree with

that position.
Evaluation of Disciplinary Remedy

88. The evidence showed that respondent acted on the legal position that
the 2022 Board Decision was "void as a matter of faw" without justification. He refused
to answer the question about IT pump practice in the meeting with Ms. Addis on
September 9, 2022, adopting the legal position that had not yet been resolved and
that the board opposed. Respondent violated the IT therapy practice restriction with
three patients on multiple occasions in September, October, and November 2022 in
direct violation of the 2022 Board Decision. He drafted and maintained a falsely
misleading patient disclosure document that induced patients to believe that he was
not under any disciplinary order when, in fact, he was under two different stand-alone
disciplinary probations, the 2022 Board Decision and the 2022 Board Remand

Decision.

89. In this hearing, respondent took two inconsistent but equally untenable

positions. On one hand, he maintained that the 2022 Board Decision and its IT pump
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practice restriction was clearly void as a matter of law. On the other hand, he claimed
that it was confusing and unclear, and he should not have his probation revoked for

being confused and not understanding the impact of the complex procedural history.

90. At no time did the board mistead respon-dent about the effect of the
2022 Board Decision. Respondent testified that Ms. Addis told him his IT practice
restriction was a "gray area.” Ms. Addis, called by respondent as a witnes;s, did not
corroborate that testimony; she did not recall saying those words to respondent. At
the oral argument before the board on July 22, 2022, respondent testified to the board
that Ms. Addis made it clear that despite the Superior Court Writ 1 order, nothing

about his probation has changed.

91.  Even if Ms. Addis had told respondent at one time that his IT pump
practice restriction was a "gray area,” respondent was not justified in relying on that
purported statefnent in light of other facts: Mr. Rifat had proposed alternative
language for the board's public website disclosure which the board rejected; the board
retained the public website disclosure language that respondent was prohibited from
IT pump practice; Mr. Rifat proposed a stipulation to Mr. McKenna to avoid having to
Iitigate'the issue of the “void” restriction in a writ proceeding, but Mr. McKenna
refused. The parties did litigate the “void” issue in the Writ Il proceeding. The Writ II
Superior Court ultimately characterized respondent’s “void as a matter of law" position
as defective and confirmed the 2022 Board Decision was a “stand-alone” disciplinary

order that was still in effect.

92.  Respondent has not, at any time in this case, acknowledged his mistake
in treating patients based on the incorrect “void as a matter of law" position or in
giving a misleading disclosure to his patients. Respondent showed no remorse for his
conduct. There was no evidence of respondent’s rehabilitation despite being on
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probation since 2020. In his testimony, respondent showed no empathy for Patient A,
who suffered a cerebrospinal fluid leak and multiple emergency room visits, or Patient

B, who testified about her difficulty getting medication refills and her withdrawal

symptoms.

93. Respondent did not make an innocent mistake by misunderstanding the
complex procedural history of several different disciplinary cases and terms of his
probation. He did not reasonably rely on the advice of his attorney. He is a highly
educated professional who made his own decisions with full knowledge of the
potential consequences to his license. He made a conscious, bad faith choice to ignore
a legitimate order from the board and treat patients in viclation of the board’s
discipline. Despite having complied with other probation terms in many ways,
respondent has been cavalier and recalcitrant in complying with the one probation
condition that is most important to public protection — the restriction on his ability to

perform IT pump treatment.
Costs of Investigation and Enforcement

94,  Petitioner submitted a declaration of Charles Shartle, associate
governmental program analyst, showing that the board incurred expert reviewer costs

for Dr. Wallace's evaluation and report totaling $787.50.

95.  Petitioner submitted a declaration of Joseph A. McKenna IIl supporting
the Department of Justice’s costs of enforcement. Attached to the declaration was a
detailed statement with description of the tasks undertaken, the amount of time biiled
for the activity, and the billing rate for each professional through April 23, 2024. The
cost amount reflected in the detailed statement through April 23, 2024, was
$64,897.50.
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96. Mr. McKenna's declaration also included cost billing information updated
to include an estimate of additional time from April 23, 2024, up to the first day of
hearing. The estimate of 8 hours for Mr. McKenna and one hour for a Senior Legal
Analyst (costs of $1,965) did not provide detail about what the additional work would
entail. Mr. McKenna’s declaration was dated April 23, 2024. Although the hearing
extended beyond the April hearing dates originally scheduled, Mr. McKenna did not
update his pre-hearing estimate with information about the actual time spent or the
tasks performed. As such, petitioner's claim of $1,965 was speculative and

unsupported by sufficient detail and is not approved.

97.  Respondent did not present any evidence suggesting that the claimed
costs were not reasonable. Respondent did not present any evidence concerning his

ability or inability to pay the claimed costs.

98.  Based on the evidence in this case, and the complexity of the issues and
defenses raised, investigation costs of $787.50, and enforcement costs of $64,897.50,

are reasonable. Total costs of $65,685 are reaspnable and are awarded.
LEGAL CONCLUSIONS

Legal Authority

1. A licensee whose matter has been heard by an administrative law judge
may have his or her license revoked, suspended, placed on probation, or may have
other action taken in relation to discipline as part of an order of probation, as the

administrative law judge or board may deem proper. (Bus. & Prof. Code § 2227.)
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2. Petitioner bears the burden of proof. The standard of proof in a petition
to revoke probation is a preponderance of the evidence, even though clear and
convincing evidence is the standard to revoke a license. (Sandarg v. Dental Bd, of

California (2010) 184 Cal.App.4th 1434, 1441)

3. Respondent contended that revoking his probation based on
unprofessional conduct is akin fo an accusation to discipline the license and ;chat,
therefore, the correct standard of proof to apply is clear and convincing evidence, as
would be required in an accusation. Petitioner argued it is sufficient in this matter to
prove respondent'’s unprofessional conduct by a preponderance of thé evidence
because that is the standard for a petition to revoke probation and because his
original probation in the 2022 Board Decision was based, in part, on respondent’s
unprofessional conduct. Respondent’s argument is rejected. Preponderance of the
evidence is the correct standard of proof for this case, including for deciding the issue

of respondent’s unprofessional conduct.

4 Even if the required standard of proof were clear and convincing
evidence, which it is not, the evidence in this case meets that higher standard. There is
no dispute that respondent gave the written disclosure to his patients; the evidence
was clear Qnd convincing that respondent was on probation when he made the
disclosure. Respondent knowingly made the misleading disclosures to his patients ~ he
made a voluntary choice to accept the legal argument that the 2022 Board Decision
was "void as a matter of law” fully understanding that the legal issue was pending in
the Writ Il case and taking that position would mislead patients about his probation
status. He had a duty as a physician to give patients all information relevant to their
treatment decision. He violated that duty. His reliance on the advice of his attorney

does not insulate him. Although only a preponderance of evidence is required, the
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finding that respondent committed unprofessional conduct is supported by clear and

convincing evidence.

5. The board shall take action against a licensee who is charged with
unprofessional conduct, which is defined to include violating, directly or indirectly, any
provision of the Medical Practices Act, and the commission of any act involving
dishonesty or corruption that is substantially related to the qualifications, functions, or
duties of a physician. (Bus. & Prof. Code § 2234, subds. (a) and (e)). Knowingly making
or signing any certificate or other document directly or indirectly related to the
practice of medicine which falsely represents the existence or nonexistence of a state
of facts constitutes unprofessional conduct. (Bus. & Prof. Code § 2261.) Unprofessional
conduct is conduct that breaches the rules or ethical code of the medical profession or
conduct that is unbecoming to a member in good standing of the medical profession
and which demonstrates an unfitness to practice medicine. {Shea v. Board of Medical

Examiners (1978) 81 Cal.App.3d 564, 575.)

6. A professional is not immune from license discipline simply because he
or she consulted an attorney, received, and relied on legal advice. (Davis v. Physician
Assistant Board (2021) 66 Cal.App.5th 227, 237; Norman v. Department of Real Estate
(1993) Cal.App.3d 768, 778.)

7.. A physician's duty is to disclose to the patient all material information to
enable the patient to make an informed decision regarding the proposed treatment.
Material information is information that the physician knows or should know would be
regarded as significant by a reasonable person in the patient’s position when deciding
to accept or reject a recommended procedure. (Quintanilla v. Dunkelman (2005) 133
Cal.App.4th 95, 115; Davis, supra, 66 Cai.App.'Sth at 246.) The physician’s failure to
disclose may properly be characterized as a breach of fiduciary duty or a lack of
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informed consent. (Moore v. Regents of the University of California (1990) 51 Cal.3d
120, 129.)

8. The purpose of license discipline is Aot to punish, but to protect the
public by eliminating practitioners who are dishonest, immoral, disreputable, or

incompetent. (Fahmy v. Medlical Board of California (1995) 38 Cal.App.4th 810, 817.)

9. Rehabilitation is a “state of mind,” and the law looks with favor upon
rewarding with the opportunity to serve, one who has achieved “reformation and
regeneration.” (Pacheco v. State Bar{1987) 43 Cal.3d 1041, 1058.) Fully acknowledging
the wrongfulness of past actions is an essential step towards rehabilitation. (Seide v.

Committee of Bar Examiners (1989) 49 Cal.3d 933, 940.)

Costs of Investigation and Enforcement

10.  Inany order issued in resolution of a disciplinary proceeding before any
board, upon the request of the entity bringing the proceeding, the administrative law
judge may direct a licensee found to have committed violations of the licensing act to
pay a sum not to exceed the reasonable cost of the investigation and enforcement of
the case. A certified copy of the actual costs, or a good faith estimate, signed by the
entity bringing the proceeding or its representative is prima facie evidence of
reasonable costs of investigation and prosecution of the case. (Bus. & Prof.

Code § 125.3)

11.  Section 125.3 limits recoverable costs to cases where a licensee has been
found to have committed a violation or violations of the licensing act. The Medical
Practices Act is contained in Division 2, Chapter 5 of the Business and Professions
Code, sections 2000 to 2528.3. Since respondent’s probation was established based on
his violations of the Medical Practices Act, his violation of probationary terms is also a
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violation of the licensing act. In addition, respondent’s conduct in this case violated
Business and Professions Code section 2234 (unprofessional conduct), and section

2261 (knowingly making false statements).

12.  In Zuckerman v. State Board of Chiropractic Exarniners (2002) 29 Cal.4th
32, the court held that cost recovery administrative statutes do not violate due
process. The court identified factors to consider in evaluating cost recovery: (1)
whether the licensee used the hearing process to obtain dismissal or a reduction in the
severity of the discipline imposed; (2} whether the licensee had a “subjective good
faith” belief in the merits of his/her position; (3) whether the licensee raised a colorable
challenge to the proposed discipline; (4) whether the licensee had the financial ability
to make payments; and (5) whether the scope of the investigation was appropriate to

the alleged misconduct.

13.  Respondent did not present any defense that resulted in dismissal or
reduction in the severity of the discipline. Respondent, or his attorney, may have had a
"subjective good faith belief" in the merits of his legal position, but that belief was not
justified. Respondent’s “void as a matter of law" argument was adjudicated and
rejected by the Superior Court in Writ II, and yet respondent pursued the same invalid
argument in this case as if it had nevér been addressed before. Respondent’s efforts
resulted in increased costs for both sides of the case. Respondent did not offer any
evidence of his financial ability to pay the costs. Based on the seriousness of
respondent’s conduct, the scope of the board's investigation and prosecution was
appropriate to the alleged misconduct. Costs of $65,685 are reasonable and are

approved.
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Cause to Revoke Probation Was Established

14.  Cause was established under, Business and Professions Code sections
2227 and 2234, to revoke respondent’s probation based on his violation of the 2022
Board Decision’s probationary restriction prohibiting care or treatment involving the

use, management, or surgical procedures related to IT pumps.

15.  Cause was established, under Business and Professions Code sections
2227, 2234, and 2261, to revoke respondent’s probation based on his unprofessional
conduct in falsely misrepresenting his disciplinary status to patients in his written
disclosures. Respondent's conduct constituted dishonesty or corruption. Respondent

falsely represented the existence of a state of facts concerning his disciplinary status.
Disciplinary Remedy

16.  Having found a basis for revoking probation, the question becomes what
disciplinary remedy is appropriate under these circumstances, keeping in mind the

purpose of license discipline to protect the public but not punish respondent.

17.  The board's Disciplinary Guidelines, 12th Edition, 2016, state that the
minimum penalty for a violation of probation is a 30-day suspension. The maximum
penalty is revocation. The guidelines also state, “the maximum penalty should be given
for repeated similar offenses or for probation violations revealing a cavalier or

recalcitrant attitude.”

18. At the time respondent treated Patients A, B, and C in violation of his
probation, he had cdmpleted two years of a five-year probation. He complied with
many of the probation requirements: he had a practice monitor who inspected the

practice, randomly reviewed charts, and submitted required reports; he refrained from
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prescribing controlled substances and IT therapy until after he completed the
physician competence assessment program; he submitted quarterly reports; he met
regularly with the board's probation monitor and, from her point of view, was

cooperative, transparent, and honest; he completed additional education hours.

19.  Respondent’s two-year anniversary of his probation in the 2020 Board
Decision, as modified in the 2022 Board Remand Decision, was August 25, 2022, He
could have filed a petition for. early termination or modification of probation at the
same time that he began violating his probation by treating Patients A, B, and C. (Bus.
& Prof. Code §§ 2221; 2307.)

20.  Respondent took the position in this case that the board “confused” him
about his probation status and whether the IT pump treatment prohibition was still
effective. That is completely untrue. Although the situation was complicated because
of the many disciplinary orders and writs, it was not confusing. The board’s position
that respondent remained subject to the IT treatment practice restriction was clear.
The board rejected respondent's attorney's attempt to remove the IT pump restriction
from the public website disclosure in August 2022. Respondent and the board were
involved in litigating whether the 2022 Board Decision was "void” in Writ II, which

respondent’s attorney filed in February 2022.

21.  Why would a physician with a two-year history of discipline by the board,
who knew that the board considered the IT pump practice restriction to be ongoing,
choose to violate probation rather than comply with probation and petition the board
for early probation relief? Why does a physician who is actively litigating a legal issue
about his probation status begin acting as if that legal issue has already been
resolved? Respondent’s testimony in this case was full of a lot of excuses, but no

-explanation. His supposed reliance on his attorney's advice in the face of his long
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disciplinary history is not credible and, even if believed, is not legally sufficient to

protect him from discipline.

22.  Respondent had no satisfactory answer for the question why he chose
the path of probation violation. Webster's Dictionary Online defines “recalcitrant” as
obstinately defiant of authority or restraint. “Cavalier” is marked by or given to offhand
and often disdainful dismissal of important matters. The only conclusion one can reach
from the evidence is that respondent was recalcitrant and cavalier in his dealings with
the board and with his professional duty to disclose accurate information to his

patients when seeking their informed consent to treat them,

23.  The evidence showed that respondent learmed nothing as of 2022, from
two years on probation, or since 2022 to the present date. There was no evidence in
this case of his rehabilitation. If anything, license probation has made respondent
more cavalier and recalcitrant toward the rehabilitation that probation was designed

to foster.

24.  Given respondent’s recaicitrant and cavalier attitude that was evident
throughout this case, a term of suspension or an extension of additional probation is
not likely to result in any further rehabilitation of respondent and will not adequately
protect the public. The only remedy that protects the public is revocation of
respondent’s probation, removal of the probationary stay of his revocation, and

revoking his certificate.
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ORDER

The probation granted to respondent David James Smith in Case No. 800-2018-
042234, is revoked. The stay of the disciplinary order is lifted. Respondent’s Physician’s
and Surgeon's Certificate No. G 66777 is revoked.

DATE: July 2, 2024 Aan £ Ahord
ALAN R. ALVORD
Administrative Law Judge

Office of Administrative Hearings
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OFFICE OF THE GENERAL COUNSEL
Nevada State Board of Medical Examiners
9600 Gateway Drive
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BEFORE THE BOARD OF MEDICAL EXAMINERS
OF THE STATE OF NEVADA

E

In the Matter of Charges and Complaint Case No. 25-47823-1

Against: FI LE D

DAVID JAMES SMITH, M.D.,
JUN 26 2025

Respondent.
ponden NEVADA STATE BOARD OF

MEE‘)}CAL EXAMINERS
By:_ (e

ACCEPTANCE OF SERVICE

Lyn E. Beggs, Esq., counsel for, David James Smith, M.D., Respondent, hereby acknowledges
that she received a filed-stamped copy of the formal Complaint by the Investigative Committee of the
Nevada State Board of Medical Examiners in this matter by electronic mail, and in doing so, accepts
service of the same and specifically waives formal service of process by mail or by other means.

DATED this (Sl day of June, 2025

LAW OFFICES OF LYN E. BEGGS

E. BEGGS, ESQ.
316 California Ave., # 863
Reno, NV 89509

Tel: (775)432-1918

Email: |yn@lbegpslaw.com

Attorney for Respondent

1 of |
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BEFORE THE BOARD OF MEDICAL EXAMINERS

OF THE STATE OF NEVADA

In the Matter of Charges and Complaint

Complaint No. 25-47823-1
FILED
JUL 22 2025

NEVADA STATE BOARD OF

MEB&&L EﬁZINERS
By: .

Against:

DAVID JAMIES SMITH, M.D.

e N e e e et e e’ e et

Respondent.

Respondent David James Smith., hereby files with the Nevada State Board of Mcdicali
|
Examiners ("Board™), his Answer to the Compliant filed June 24, 2025, in accordance with NRS :

630.339(2).

Jurisdiction: Paragraph |

1

Dr. Smith acknowledges that he held an active license to practice in Nevada during the

times relevant to the instant matter and accordingly the Board has jurisdiction in this matter. |

Facruad Allecations: Paragraphs 2-0

Paragraph 2: Dr. Smith acknowledges that he held a medical license issued by the Medica
Board of California, originally issued in August 1989, however Dr. Smith submits that the licensd
number was G 66777, not F66777 as set forth in the Complaint. Additionally. the license did no

expire in January 2025 but rather was revoked with un effective date of August 23, 2024,
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Paragraph 3: Dr. Smith acknowledges that the factual allegations in Paragraph 3 arc
correct 1o the extent that he addressed both administrative and court legal actions in the time period
set forth.

Paragraph 4: Dr. Smith acknowledges the factual allegations contained in Paragraph 4 ¢
the extent that the California Medical Board filed a Petition 1o Revoke Probation on July 11, 2023
and that a hearing on the Petition was held on April 24. 2024, May 23 and May 24, 2024, and was
submitted for decision on June 14, 2024,

Paragraph 5: Dr. Smith acknowledges the factual allegations contained in Paragraph 3
only to the extent that the California Medical Board's decision was to revoke his probation in 4
decision issued on July 235, 2024.

Paragraph 6: Dr. Smith acknowledges that his California medical license was reveked)
however the effective date was August 23, 2024, not July 25,2024,

Count I: Paragraphs 7-10

Paragraph 7: Paragraph 7 does not require a substantive response.

Paragraph 8: Dr. Smith acknowledges that Paragraph 8 accurately reflects the substance
of NRS 630.301(3).

Paragraph 9: Dr. Smith acknowledges that Paragraph 9 accurately quotes the language of
the Order contained in the decision of the California Medical Board.

Paragraph 10: Paragraph 10 does not require a substantive responsc.

Dr, Smith reserves any legal defenses that may be available te him in this matter.

Respectiully submitted this 22™ day of July, 20235
e e s

Lyh E. Beegs. Lsg.
Attornev for Respondent David James Smith, M.D,

SMITH ADJUDICATION
PAGE 268



L T - "L S ]

D 00 ) N

10
1
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

BEFORE THE BOARD OF MEDICAL EXAMINERS
OF THE STATE OF NEVADA

% % % % %

In the Matter of Charges and Complaint | Case ;\Io. 25-47823-1
Against:
DAVID JAMES SMITH, M.D., Early Case Conference:
Respondent. July 30, 2025 at 10 a.m..
RDER SE EARLY CASE-CONFEREN
TO: Donald K, White, Esq. FILED

Senior Deputy General Counsel
Nevada State Board of Medical Examiners
9600 Gateway Drive JUL 28 2025

Reno, NV 89521 NEVADA STATE BOARD OF
MEP4CAL EXAMINERS

~and~ By:

David James Smith, M.D.

¢/o  Respondent’s Attomey
Lyn Beggs, Esq.

316 California Ave., #863
Reno, NV 89509

NOTICE IS HEREBY GIVEN in compliance with NRS 630.339(3)!, an Early Case

Conference will be conducted on July 30, 2025, beginning at the hour of 10:00 a.m. The Early

1 Within 20 days after the filing of an answer or 20 days afier the date on which an answer is due, whichever

is earlier, the parties shall hold an early case conference at which the partics and a hearing officer appointed by the

Board or a member of the Board must preside. At the early case conference, the parties shall in good faith:

(a) Set the earliest possible hearing date agreeable to the parties and the hearing officer, panel of the Board or the;

Board, including the estimated duration of the hearing;

(b) Set dates:

(1) By which all documents must be exchanged,

(2) By which all prehearing motions and responses thercto must be filed;
(3) On which to hold the prehearing conference; and

(4) For any other foreseeable actions that may be required for the matter;

(c) Discuss or altempt to resolve all or any portion of the evidentiary or legal issues in the matter,
(d) Discuss the potential for settlement of the matter on terms agreeable to the parties, and
{c) Discuss and deliberate any other issucs that may facilitate the timely and fair conduct of the matter.

-1-
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Case Conference will be held via conference call. Counsel for the IC, Donald K. White, Esq. will
initiate the conference call and add the parties to the line.

The scheduled Early Case Conference shall be attended by the parties in person or by any
party’s legal counsel of record and will be conducted by the undersigned Hearing Officer to
discuss designate the dates for the Pre-Hearing Conference and Hearing and other procedural
matters established in NRS 630.339.

At the Pre-Hearing Conference, in accordance with NAC 630.465?, each party shall
provide the other party with a copy of the list of witnesses they intend to call to testify, including
therewith, the qualifications of each witness so identified, and a summary of the testimony of each
witness. If a witness is not on the list of witnesses, that witness may subsequently not be allowed
o testify at the Hearing unless good cause is shown for omitting the witness from said list’.
Likewise, all evidence, except rebuttal evidence, that is not provided to each party at the Pre-
Hearing Conference may also not be introduced or admitted at the Hearing unless good cause is
shown.

11

11

i

or physician assistant of a formal complaint that has been filed with the Board pursuant to NRS 630.311, unless a
different time is agrecd to by the parties, the presiding member of the Board or panc] of members of the Board or the|
hearing officer shall conduct a prehearing conference with the parties and their attommeys. All documents presented at
the prehearing conference arc not evidence, are not part of the record and may not be filed with the Board.

2. Each party shail provide 1o every other party a copy of the list of proposed witnesses and their qualifications
and a summary of the testimony of each proposed witness. A wilness whose name docs nol appear on the list of]
proposed witnesses may not testify at the hearing unless good cause is shown.

3. All evidence, except rebuttal evidence, which is not provided to each party at the prehearing conference may
not be introduced or admitted at the hearing unless good cause is shown.

4, Each party shall submit to the presiding member of the Board or panel or to the hearing officer conducting the
conference each issu¢ which has been resolved by negoliation or stipulation and an ¢stimate, to the nearest hour, of]
the time required for presentation of its oral argument.

(Added to NAC by Bd. of Medical Exam’ss, eff. 1-13-94; A by R149-97, 3-30-98; R167-99, 1-19-2000; R108-01,
11-29-2001)

21, Auleast 30 days before a hearing but not earlier than 30 days after the date of service upon the physici:mr

MIn identifying a patient as a wilness, partics are cautioned to omit from any pleadings filed with
undersigned Hearing Officer any addresses, telephone numbers, social securily numbers or other personal
information regarding that individual and to confine their submissions in this regard to the name of witness, the
relevancy of any testimony sought to be clicited from that witness and a sununary of their anlicipaed 1cstimony.

500
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1T 1S FURTHER ORDERED that legal counsel for the Nevada State Board of Medical
Examiners and the Respondent shail keep undersigned Hearing Officer advised of each issue
which has been resolved by negotiation or stipulation, if any. At the Early Case Conference, the
partics must also provide an estimate, to the nearest hour, of time required for presentation of their
respective cases.

IT 1S SO ORDERED.

DATED this 24 day of __ Jufs , 2025. -

Lham>

Charles Burcham, Esq.

Tel: (775) 750-2998

Email: charlie@northemnevadaadr.com
Hearing Officer
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CERTIFICATE OF SERVICE
[ hereby certify that I am employed by the Nevada State Board of Medical Examiners and

that on the 28th day of July, 2025, | served a file-stamped copy of the foregoing ORDER
SETTING EARLY CASE CONFERENCE, via USPS Certified Mail, postage pre-paid, to the
following parties:

DAVID JAMES SMITH, M.D.

c/o Lyn E. Beggs, Esq.

316 California Ave., #863

Reno, NV 89509
Attorney for Respondent

Tracking No.:_ 9171 9690 0935 0255 6842 12

With courtesy copy by email to:
Lyn E. Beggs, Esq., at [lyn@lbeggslaw.com]

Don K. White, Senior Deputy General Counsel [dwhite@medboard.nv.gov]
Charles Burcham, Esq., Hearing Officer [charlie@northernnevadaadr.com]

o i
DATED this dg day of July, 2025.

/e
, _J
MEG BYED) (J

Legal Assistant
Nevada State Board of Medical Examiners
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UNITED STATES
‘ POSTAL SERVICE

August 5, 2025
Dear Meg Byrd:

The following is in response to your request for proof of delivery on your item with the tracking number:
9171 9690 0935 0255 6842 12.

Status: Delivered, Front Desk/Reception/Mail Room
Status Date / Time: July 30, 2025, 9:28 am

Location: RENO, NV 89509

Postal Product: First-Class Mail®

Extra Services: Certified Mail™

Return Receipt Electronic

Shipment Details

Weight: 0.1oz
Recipient Signature
. ——1
/\, ?f)s %l ;

Signature of Recipient:

bl
Address of Recipient: Hila M
L

o

Note: Scanned image may reflect a different destination address due to Intended Recipient's delivery instructions on file.

Thank you for selecting the United States Postal Service® for your mailing needs. If you require additional
assistance, please contact your local Post Office™ or a Postal representative at 1-800-222-1811.

Sincerely,

United States Postal Service®
475 L'Enfant Plaza SW
Washington, D.C. 20260-0004
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BEFORE THE BOARD OF MEDICAL EXAMINERS
OF THE STATE OF NEVADA

d %ok ok

In the Matter of Charges and Case No. 25-47823-1

Complaint Against: FI LE D

DAVID JAMES SMITH, M.D,, .
AUG -6 2025

NEVADA STATE BOARD OF
MEDJem. EXAMINERS
By: _

Respondent.

SCHEDULING ORDER

TO: Donald K. White, ESQ.

Senior Deputy General Counsel

Nevada State Board of Medical Examiners

9600 Gateway Drive

Reno, NV 89521

~and~

David James Smith, M.D.

c¢/o  Respondent’s Attorney

Lynn Beggs, Esq.

316 California Ave., #863

Reno, NV 89509

On July 30, 2025, an Early Case Conference was held via conference call. The parties
appeared via their counsel: Donald K. White, Esq. on behalf of the Investigative Committee of the
Nevada State Board of Medical Examiners and Lyn Beggs, Esq. on behalf of Respondent David
James Smith, M.D. along with this Hearing Officer.

In compliance with 630.465, a prehearing conference will be conducted on October 13,
2025, telephonically beginning at the hour of 10:00 a.m. Pacific Daylight Time. Counsel for the IC,
Donald K. White, Esq., will initiate the call and add the parties to the line.

All parties shall exchange witness and documents intended for use at the hearing on or before

the pre-hearing conference. This list shall include the qualifications and anticipated testimony of the

witness and the Bates stamp numbers on each of the exhibits. If a witness is not included on the list,

]
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that witness may not be allowed to testify at the hearing unless good cause is shown for their
testimony. Likewise, if a document has not been listed in a prehearing conference statement, it may
not be admitted into evidence unless good cause is shown for its admittance.

All prehearing motions (other than discovery motions) shall be served on all parties and this
hearing ofticer by October 16, 2025. Responses and Oppositions to pre-hearing motions shall be
served on or before October 23, 2025, at which time the motions shall be deemed submitted for
decision. Service of prehearing motions, responses and oppositions may be effectuated by U.S. Mail
or by electronic mail (e-mail) to all parties known email addresses and this hearing officer. Service
on the Hearing Officer must be by e-mail.

Discovery motions: All discovery motions supported by points and authorities shall be
served on all parties and the Hearing Officer by e-mai! by August 29, 2025, Oppositions supported
by points and authorities to such discovery motions shall be served on all parties and the Hearing
Officer by e-mail by September 3, 2025. Replies (if any) with points and authorities shall be served
on all parties and the Hearing Officer by September 8, 2025. All discovery motions must contain a
certificate of the moving party/counsel that after consultation with the opposing party/counsel, they
have not been able to resolve the matter.

The formal hearing in this matter is hereby scheduled for November 13, 2025, commencing
at the hour of 9 a.m. Pacific Time and will be held at the office of the Board of Medical Examiners at
9600 Gateway Drive, Reno, Nevada 89521. A court reporter will take take sworn testimony during
the formal hearihg and will produce a transcript to the hearing officer and all parties at their request
and at their expense. (Any e-mail request to utilize video-conferencing through the Las Vegas office
of the Nevada State Board of Medical Examiners should be made as soon as practicable, and no later
than November 7, 2025.)

Once the formal hearing is concluded the hearing officer will submit to the Board a synopsis
of the testimony recorded by the court reporter and will make a recommendation on the veracity of
witnesses, if there is conflicting evidence or if credibility of witnesses is a fetermining factor, and

thereafter the Board will render its decision. See NAC 630.470.

[ 3%
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Witnesses may appear remotely, and the party or parties planning on calling witneeses
remotely shall identify the name of such witnesses by e-mail to counsel and the Hearing Officer no
later than November 7, 2024,

Stipulation 1o stay the above dates shall be made to the hearing officer either by email or by
formal, filed stipulation as soon as the parties are aware of the necessity for a stay. Any stay request
will require a status conference to be set unless a formal settlement agreement is being presented to
the Board at the next regularly held Board meeting. If a formal settlement agreement is being placed
on the Board meeting agenda, notification of acceptance or denial of the settlement agreement by the
Board shall be delivered to this hearing officer no later than five (5) days after the Board meeting by
the Board attorney.

All parties to this case are required to keep the hearing office informed of events, progress
and resolution of this case.

IT IS SO ORDERED.

DATED this S day of _Qengg® 2025,

[,

Charles Burcham, Esq.

Email: charlie@northemnevadaadr.com
Tel: (775) 750-2998

Hearing Officer
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CERTIFICATE OF SERVICE
I hereby certify that T am employed by the Nevada State Board of Medical Examiners and
that on the 6th day of August, 2025, [ served a file-stamped copy of the foregoing SCHEDULING
ORDER, via USPS Certified Mail, postage pre-paid, to the following parties:

DAVID JAMES SMITH, M.D.
¢/o Lyn E. Beggs, Esq.

316 California Ave., #863
Reno, NV 89509

Attorney for Respondent

9171 969
Tracking No.: 0 0935 0255 6842 81

With courtesy copy by email to:

Lyn E. Beggs, Esq., at [lyn@Ilbeggslaw.com]
Don K. White, Senior Deputy General Counsel [dwhite@medboard.nv.gov]
Charles Burcham, Esq., Hearing Officer [charlie@northernnevadaadr.com]

DATED this IQ% day of August, 2025.

L
MEG BYRD. O

Legal Assistant
Nevada State Board of Medical Examiners
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UNITED STATES
‘ POSTAL SERVICE

August 12, 2025
Dear Meg Byrd:

The following is in response to your request for proof of delivery on your item with the tracking number:
9171 9690 0935 0255 6842 81.

Status: Delivered, Left with Individual
Status Date / Time: August 8, 2025, 10:18 am
Location: RENO, NV 89509

Postal Product: First-Class Mail®

Extra Services: Certified Mail™

Return Receipt Electronic

Shipment Details

Weight: 0.1oz

Recipient Signature

=V J ~

Signature of Recipient: K FUSfff ¢
TN AT RN

7!0 (ﬁ['h’(ﬂm

Note: Scanned image may reflect a different destination address due to Intended Recipient's delivery instructions on file.

Address of Recipient:

Thank you for selecting the United States Postal Service® for your mailing needs. If you require additional
assistance, please contact your local Post Office™ or a Postal representative at 1-800-222-1811.

Sincerely,

United States Postal Service®
475 L'Enfant Plaza SW
Washington, D.C. 20260-0004
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BEFORE THE BOARD OF MEDICAL EXAMINERS

OF THE STATE OF NEVADA

In the Matter of Charges and Complaint )
)
Against: ) Complaint No. 25-47823-1
; FILED
)
DAVID JAMES SMITH, M.D. ) 0CT 09 2025
) NEVADA SJATE/BOARD OF
) MED, MINERS
Respondent. ) By:.—

PRE-HEARING STATEMENT
COMES NOW, Respondent, David James Smith, M.D., by and through counsel, and in
accordance with Nevada Administrative Code (NAC) section 630.465, submits his Pre-Hearing
Statement providing notice of anticipated witnesses and proposed exhibits for purposes of the
hearing currently set in this matter for November 13, 2025,
Anticipated Witnesses
David J. Smith M.D.: Dr. Smith is expected to testify regarding his personal knowledgg
related to the revocation of his California medical license.
Matthew Rifat, Esq.: Mr. Rifat is expected to testify regarding his representation of Dr
Smith in the various legal proceedings before the California Medical Board which ultimately
resulted in the revocation of Dr. Smith’s California license and relevant facts related to the
California Medical Board matter.
"

i
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List of Proposed Exhibits

Dr. Smith does not currently anticipate offering any documentary exhibits in this matter,

DATED this 9" day of October 2025.

Lyn E/Beggs, Esq., NV Bar No. 6248
328ACalifornia Ave. Ste 3

Reno, NV 89509

775-432-1918

Attorney for Petitioner
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Nevada State Board of Medical Examincers
9600 Gatcway Drive
Reno, Nevada 89521
(775) 688-2559

OFFICE OF THE GENERAL COUNSEL

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

BEFORE THE BOARD OF MEDICAL EXAMINERS
OF THE STATE OF NEVADA

* ok ok R %
In the Matter of Charges and Complaint Case No. 25-47823-1
Against: F'I'LED
DAVID JAMES SMITH, M.D., 0CT 09 2025

Respondent. NEVAD#A STATE BOARD OF
MEDI INERS
By:

PREHEARING CONFERENCE STATEMENT OF THE INVESTIGATIVE

COMMITTEE OF THE NEVADA STATE BOARD OF MEDICAL EXAMINERS

The Investigative Committee (IC) of the Nevada State Board of Medical Examiners (Board)
submits the following Prehearing Conference Statement in  accordance  with

NAC 630.465 and the Hearing Officer’s Scheduling Order filed on August 6, 2025.

1. LIST OF WITNESSES

The IC of the Board lists the following witnesses whom it may call at the hearing on the

charges in the Complaint against Respondent filed herein:

a. Ernesto Diaz, Chief of Investigations or his designee
Nevada State Board of Medical Examiners
9600 Gateway Drive
Reno, NV 89521

Mr. Diaz is expected to verify documentary evidence obtained during the investigation of this case

and testify regarding the investigation of this matter.

b. David James Smith, M.D.
c/o Lyn E. Beggs, Esq.
Law Offices of Lyn E. Beggs
316 California Ave,, Suite 863
Reno, NV 89509

Dr. Smith is expected to testify regarding the facts and circumstances surrounding the formal
Complaint in this case.

11
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Nevada State Board of Medical Examiners

OFFICE OF THE GENERAL COUNSEL

9600 Gateway Drive

Reno, Nevada 89521

(775) 688-2559
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c. Person Most Knowledgeable for the California Medical Board
2005 Evergreen Street #1200
Sacramento, CA 95815
This person is expected 1o testify regarding the actions taken against Respondent by the California
Medical Board, as alleged in the Complaint, as well as any information the hearing officer deems
necessary to issue the Findings and Recommendations in this case.

d. All witnesses identified by Respondent in his prehearing conference statement
and/or in any subsequent amended, revised or supplemental prehearing conference statement, or list
of witnesses disclosed by Respondent of persons she may call to testify at the hearing herein.

The IC reserves the right to amend and supplement this list as required for prosecution of
this case.

IL LIST OF EXHIBITS

The IC of the Board lists the following exhibits that it may introduce at the hearing on the
charges and formal Complaint against the Respondent. Additionally, the IC of the Board reserves
the right to rely on all exhibits listed in Respondent’s prehearing conference statement and any

supplement and/or amendment thereof.

BATES
EXII:(I)BIT DESCRIPTION RANGE
’ (NSBME)
1 Decision and Order provided by The Medical Board 001-041
of California
2 Email dated July 31, 2024 from Lyn Beggs to Don 042
White as formal disclosure of California action.
1
11
H
iy
/1
Iy
1
Iy

2 of 4
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(775) 688-2559

9600 Gateway Drive
Reno, Nevada 89521

Nevada State Board of Medical Examiners

OFFICE OF THE GENERAL COUNSEL
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The IC reserves the right to use any exhibits relied upon or identified by Respondent and
reserves the right to amend and supplement this list of exhibits as required prior to the Prehearing

Conference.

DATED this i day of October, 2025,

INVESTIGATIVE COMMITTEE OF THE
NEVA STATE BOARD OF MEDICAL EXAMINERS

By:

DONAED K. WHITE
Senior Deputy General Counsel

9600 Gateway Drive

Reno, NV 89521

Tel: (775) 688-2559

Email: dwhite@medboard.nv.gov
Attorney for the Investigative Committee

Jof4d
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Nevada State Board of Medical Examiners
9600 Gateway Drive
Reno, Nevada 89521
(775) G88-2559

OFFICE OF THE GENERAL COUNSEL
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CERTIFICATE OF SERVICE
| hereby certify that I am employed by the Nevada State Board of Medical Examiners and
that on the 9th day of October, 2025, I served a file-stamped copy of the foregoing PREHEARING
CONFERENCE STATEMENT OF THE INVESTIGATIVE COMMITTEE OF THE NEVADA
STATE BOARD OF MEDICAL EXAMINERS, via USPS Certified Mail, postage pre-paid, to the

following parties:

DAVID JAMES SMITH, M.D.
c/o Lyn E. Beggs, Esq.

316 California Ave., #863
Reno, NV 89509

Attorney for Respondent

9489 0L74 9820 3045 5dch 55

Tracking No.:

With courtesy copy by email to:
Lyn E. Beggs, Esq., at [lyn@lbeggslaw.com]

Don K. White, Senior Deputy General Counsel [dwhite{@medboard.nv.gov]
Charles Burcham, Esq., Hearing Ofticer [charlie@northernnevadaadr.com]

DATED this i day of October, 2025.

MEG B
Legal Assistant
Nevada State Board of Medical Examiners
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